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= INCE {6 few af: our Lawiers 
| have left us any of their Works 
on the Subject of their Profeſ- 
ſion, it is matter of ſome Sur- 
Priſe that this (mall Treatiſe, 
which has in all Times been fo univer- 
ſally eſteemed, ſhould have lay'nfo long 
in Manuſcrigt, and that none of the 
College of Fuſtice, in the Courle of a 
VOY Wenlabere obligedt the World 


— I with 


f 


= Siren the Publick that SatisfafFion. 


iv DEDICATION. 
witha Publication of it. 1 I thought there | 
fore, that it fell naturally enough to 5 

bare, as Profeſſor of rhe Municipal Law| g 
fince none of the Faculry had hitherto 4 


15 
1 
% 8 

95 


As 1 have ſequeſtied my felf from . 
thi more active Part of Hay Law, that | 
I might give all my Time to the Du 
Je Profeffion te which J am par . 
ticularly called, being the firſt in thai 
Province in this Univerſity; It may 
perhaps be expected that I ſhould. pu- 
bliſh ſomewhat of my own, upon ch f 
LAWof ScorLANp; which in good 
Time I hope to be able to do: But till + 
fome more Experience and Knowledge 
in the 8 of my Profeſſion Thall 's 
give me t he Courage to attempt ſomeff j 
thing of that kind, Ths ught I could no A, 
better ſpend my Hoon Len than 
in preparing for Publication, for the Ulle 
of the Students and Practitioners of our 
; _ Uni 1 


4 pole Treaſury of all polite Learning, 
ad of every thing in particular relating 
0 Law, Zhe Library of the. Faculty : 
| And N to begin with this, as be- 
Ty Lebe moſt intire 1 Aunioi al, as well 
© ps one of the molt yalua 
Its Kind and Size, that any of our 
* awiers have 8 produced. 


1 I is impoſſible to caſt an Eye over 
without xegreting that the 


Fbeſe Sheets, 
Author did not intend them for publick 


Uſe: For if he could thus, without Stu- 


lf 4 night mot have been expected from 
Him, had he laboured an Inſtitute of 


onl 1 pur Law for ; he Uſe of the Publick ! 
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= * Law, Editions of the Works 
9 pf che more eminent Lawiers of forme” | 
Himes, which now lye buried in that 


le Pieces of 


| 8 and in an eaſy Manner, write only 
| Wor the Uſe of his own Son; What 
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2.44 


vi DEDICATION. 


ap HE Edition of this Bock alinel J 
the Protection of Your Lordlhip's b 
Name by a ' Twofold Title; Your | 
near Relation to the learned and acute 
Author, and Your unmerited Friend. 1 f 


ſhip and Favour to the Publiſher, who 
wanted nothing ſo much as an Op orll 
tunity of acknowledging it on e 

5 Occaſion. 


Ian, with the greateſt Report 
«nd 7 ruth, 


vnn long 


ome 


Nr 1 euer, ; . auen 4 . 


* is S ſmall 2 Trail, upon 1 of the 
chief Titles of our Law, was writ- 
ten by Sir Thomas Hoe of Craig- 
hall, 3 to King CHARLES I. of 
= P Memory. And we are told by ſome 
6 F the near Relations of the Family, That 

un, compoſed without any Study or Ap- 
7 Plication, being dictated to his Sons for 
A Ebeir I. nfiruttion, in Mornings while he was 


ie arefrng. 

e Publiſher ſends it into the 77 orld 
5 F zthour Addition or Amendment, as he 
1 Hound it in a correct Manuſcript taken by a 


, ; good Hand from that Copy which belonged 
27 3 70 the late Str ARCHIBA LD Hors: of 


b WL. of Fuſtice, obs the Publiſher cannot 
K. 4 ention on any Occaſion, without paying to 
a 5 * due Keſper? in gratefut 
Kemem. 


he Ha. 
2 ears 1 ö 
of all its Concerns, and that no Copy there. 
of xs to be found in the Poſſeſſion of tbe Ha-| 


mily finee that Tr. 
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H ERE i is an . end bet no Sum- 
mons can be called before the Lords 
while the firft Day of Compearance 


be bygane, except allenarly in receiv= 
g of Witneſſes, which may be called upon the 
wy firſt Day of Compearance. 9 
2. Item, The like Order is to be obſerved in cal. 
ing 5 of A, which cannot be called upon the firſt 


3.3 | | 4 


2 The fam of Pꝛocetss 
me of Compearance, except for r Witneſſes, as 0 43 7 
3. Item, Albeit Summons cannot hs called uro 4 
the firſt Day of Compearance, to compel the Dol b 
fender to anſwer; yet they may be both tabulats 

and continued che firſt Day of Compearance. 3 
4. ſtem, Aſter the firſt Day of Compearance ij 
bygane, the Purſuer may call any Da eee | 
it being within Year and Pay; and if the Defen 
der compear, he is ordained to ſee the Proceſs; 1 | 
and if there be moe Defenders than one, for who ? 
moe Purſuers compear, they ſhould be ordained ol 
ſee the Proceſs in the Houſe of = e bon 4 
the Judge ſhall appoint. 7 
5. Item, After the Pieces are ſeen, and del. IJ 
vered back to the Purſuers, he may urge the cal-i 7 
ling of his Caufe as he finds Occaſion ; and being 
called , the Part 17 oo De efender will be compelled to 5 
2 his Detences; whereupon the Judge pro- 
nounceth his Interlocutor Sentence: And after all Y 
the Defences are diſcuſſed, either by repelling or 9 
admitting them to Probation, the Judge aſſigns a 4 
Day for proving of the Libel, if the Exeeptions bell 
repelled ſimply, in reſpect of the Libel, or of the F 
Libel and Reply. If the Party Defender his Ex- Y 
ception be not repelled ſimply, but in reſpect of the 
Rep) Ply. or otherwiſe, aſſigns a Time for the Defen- 4 
der for proving of his Exception, if the ſame bel 
TEES or otherwiſe aſſigns a Day both to the 
Purſuer and Defender, viz. to the Purſuer to prove 
his Summons and Reply, in reſpect of an Excepti- 
en Freren l the Detender, which was — Y 
5 an 


FF befoze the LORDS. 3 
Id to the Defender to prove his Exception, which 
Fas not repelled but admitted; and this is called, 
upor i 2 
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'H 
ive Sentence while he - adviſe the Summons, the 
elevancy and Deſire thereof, and adviſe the ſame 
Wo ith the Lords: As for Example, If the Sum- | 
ons be for proving the Tenor of an Evident, or 
che Purſuer in a Reduction fatisfy the Producti- 
n himſelf, and craves Decreet, becauſe having ſeen _ 
is Reaſon inftanter, or becauſe the Reaſon is ve» 
ative, whilk proves itſelf; and in theſe Caſes or the 
le, the Judges cannot aſſign a Term, or give a Sen- 
ence till they adviſe with the Lords, albeit the De- 
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fender be abſent : The like in Improbations and 
Ceſſio honorum is obſeryed.. _ =. = 


8. Item, If the Cauſe be a Suſpenſion, wherem 
the Purſuer calls, and the Defender js abſent, ther 
the proper Terms, either of the Purſuer's Deſire 
or of the Lords decerning, are, to ſuſpend til 
they be produced, vig. the Decreets and Letter 
called for to be produced and ſuſpended, as th 
proper Terms in 2 Reduction parte nom com parent 
Aare, to reduce for Non- production: And the 

proper Terms in Improbation are, GErauts Certif. 


7 


cation, and decerus to make uo Faith ; And the 
proper Terms in Exhibition of Evidents, are 
Grants Letters ſimpliciter, and decerus; and in all 
other common Actions, as Remoyings, Sc. are % 
9. Lem, If the Party Defender be compearing 
and all his Exceptions be proponed and repelled, 
then the proper Terms are, either Zo aſſign a Tru 
Zo prove, if it requires Probation ; or To decery in 
the Terms reſpectiyè fore/aigs, where there is nol 
10. Item, If the Cauſe be a Supe n 


't 


d 
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tiple Poinding; in this Caſe, if one of the Defen- 

gers compear, and the zeſt be abſent, the proper 
Terms of the. Lords Decreets are, Ordains tie 
Ta compearaud to be auſwered and obe ned, (i 

far as concerns the double Poinding ; and if the 
Party  compearand diſpute upon the Reaſons of 
Suſpenſion, and if the Reaſon be found not rele- 
Vant, or not verified 3#fanter ; then the Propy 8 


* 


ad proven zuſtanter, the pro 
aas the Letters ſimpliciter. | — 5 
rr. Item, Where the Purſuer lyes off, and will 
ute ot call; in this Caſe the Defender may call 
Fs Copy, any Day after the firſt Day of Com- 
„ arance be bygone, and crave Proteſtation. 
12. tem, If the principal Cauſe be of that Na- 
re, which requires to be tabulate, there can be 
9 Proteſtation granted upon the Copy, till the 
r ˙ ͤ˙: EET 
13. ten, Albeit the principal Summons be not 
g bulate, yet if the ſamen be continued, in that 
aſe the Defender muſt call upon the Act of Con- 
nuation, with the Copy of the principal Sum- 
ions; and in this Caſe the Copy needs not be 
3 bulate, becauſe the principal Summons is pre- 
med to be tabulate after Continuation. 
14. Hen, After Litiſconteſtation made, either 
ie comparente aut non comparente, there is no 
ling of the Cauſe, neither upon the Purſuer nor 
etender's Part, but upon the laſt Act of the 
LTJ 0 
= 15. em, When the Party calls upon the Act 
ade after Litiſconteſtation, if he be Purſuer to 
boom the Summons is admitted to Probation, 
Ind againſt whom an Exception one or moe is ad- 
ritted, in Favours of the Defender, he firſt ſa- 
WiSfies his own Term, by Production of Ditt- 
= = VVV „ gence; 
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3 and Nee craves Proteſtatioi againſl 0 he 
the 1 or to circumduce the Term again 
the Defender, que ſunt eadem: And if thu 
Terim be fatisfied by Production of Diligence 2 6. 
7nde, there is a new Term aſſigned for Probation 
& fc deinceps, according to the ordinary Term 
of Probation, received by the Prattique and Cu 1 
ſtoni of the Houſe. . 
16. Jtem, If the Defender call upon the Ad. f 
it is either to produce his own Diligence, ou 
proving his Exception, or to crave the Tetm tl . 

de circumduced againſt the Purſuer, anent tl 
Probation of his Summons, or of any Reply, on 
or moe, if any be admitted to his Probation. S 1 
1. ſtem, When the Purſuer or Defender pro by 
duces their Diligence, for ſatisfying of the Act, in 
this Cafe either of them may proteſt; / 40 : 

vel contra alias probationes, quoad excepri onem, vMf 4 
replicam reſpective. ts 

138. tem, When all the Terms of Probation ard 
finiſhed, in this Caſe where the Probation pertains 1 e 
to the Purſuer, he muſt renounce further Proba 

tion, before the Proceſs be adviſed: And if rh 1 
Purſuer urge the Proceſs to be adviſed, then ial 
the Defender oppone, that it cannot be adviſed 
becauſe the Act of Renunciation is not producec 2 
the Lords will caſt off the adviſing of the Proceſſ 
till the Act be produced: But when the Defende A 
cloſes his Probation, he needs not renounce fur $ 
ther Probation, but allenarly declares, that hell 
roduces ſuch Writs or .Probation, for provinzl 
bis 9 and holds his Peace; and the fu „ 70 

ue 
on 


1 N 8 
$ * 
\ 
| 
o 


IG 
Wo. 


= wii the! LORDS: "WM 
ain 4 Er — that the Cauſe ſhall be holden as 
ain icluded; and an Act being extracted hereupon, 
thi E cuivalent to a Renunciation, and holden for 
in neluſion of the Cauſe ; which being extracted, 
6 Procefs may be adviſed by the Lords, as 
erm ven or not proven. 
© b 19. After Renunciation or Concluſion of the 
ole, and an Act extracted thereupon, none of 
AY > Parties may. produce other Writs to be pro- 
fol Fed, than theſe that are expreſs d in the Act, 
n ich commonly bear theſe Words, That the 
hell 3 repetes the Depoſi tion of the Witneſſes 
ona | Writs produced in initio litis, and renounces. 
= | upon the Part of the Defender bear, That 
1 MH 3 repetes the Depoſitions of his Witneſſes, and 
duces ſuch Writs, and holds bis Peace; 
4 zereupon the Lords ordain the Cauſe | to be con- 
ded. 
= 20. hem, When the Lords. adviſe the Cauſe 
 conclufionem, if the Probation be all in Wit- 
ain les, the Lords adviſe the Cauſe, proven or not 
ven, without calling of the Parties; but if ei- 
1 1 er the Whole, or a Part of the Probation con- 
ain Writ, the Party poſt concluſionem in cauſa, 
ſee the whole Writs, and be heard to object 
Kink the ſame, wherefore the ſame proves not. 
Ind if he either oppone nullitatem juris or Fal- 
dod, it will be received, and diſcuſſed by Way 
F Objection contra producta; and the Reaſon of 
i is good, becauſe the Lords will oftentimes ad- 
ing t or repel an e n . 
1 pitra Producenda. 


21. nen, 


w 4 Pf 5 1 4M 
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x The Fox 3 
21. nem; If the Falſhood P dpogni, i is 
ver admitted, except the Writ, againſt which th 
Falſhood is ned, was produced in initio liti 
in the which Gaſe, foeing he had the Exception 
of Falſhood competent to him ante item comes 5 
tam, he will not be heard now, becauſe it will U 
taken for a Delay; but the Falſhood will be rf 
ſerved to him by Way of Action. | 
22. Item, Where an Exception of Falſhood | 1 
proponed, either ante vel poſt Titem conteſcatani 
the Proponer muſt conſign ſueh a Sum of Money 1 
as the Lords appoint. Fe 
23. tem, The Exeeption or Obje@ion of Fa 2, 
| Hood poſt litem comeſtatam, in reſpect the Fall 
mood and Trial thereof conſiſts in facto, is in FM 
fett a new Litifconteſtation, which requires all thH 
Terms of Probation,” and thereafter Concluſion 9 s 
the Gan. 1 
234. Item, When the C 01 is Slat e Ear : = 
pronounces in theſe Terms, either Finds proun 
and drcerns, or not proven am «ſorties. 
25. Tem, Afﬀer the Litiſconteſtation in Cauſa 
of Removing, the firſt Thing that the Purſueſ 
_ raves, is, hat Caution be hound, or - elſe the 
Decreet be pronounced; but tes the find 
of Caution will be continued, till the neu 
Term of the Proceſs, if the Purſuer have Term 
3B to run, for proving of his Reply. Or if the Pur 
ier be warned at the Inſtance of the Defender 
to give his Oath de calumnia, if he lia ve juſt Caule 
1 to deny the Truth of the Exception; and if he be 
EE preſent to * his Oath, but efires a ro 
5 at 
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1 oy e 


TE bs. 


2 r 
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bete the LORDS, 1 
t t Effekt: If he take a Day, the Lords will 


we the fame Day to the finding of the Caution. 
26. If the Defender produce a Bond of Caus 


os, and that the Cautioner be rejected, upon 


e Alledgeance of Inſufficiency; in this caſe; the 
ords will aſkgn an new Diet for finding: of 2 bets 


er Cautioner. . 
27. At the firſt Inficucien of the Seſſion, Sum- 


; Wonſes were appointed to be called every Day of 


f Whe Week, according to the Table; and every 
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al oF of the: Week had its own Table, containing 


ts own proper. Cauſes, which were to be called 


| : i} ; and alſo there were ſome Cauſes: which 
Wnight be called any Day of the Week, and theſe 


vere under the 'common Table. 
28. This Order of Table is altogettict out "of 
Uſe, except only the common Table, and the 


Wr able: of Friday appointed for the King's Cauſes. 


29. The Keeper of the Tolbooth of old was 
obliged to affix on the Tolbooth-wall the Roll of 
the tabled Cauſes : But this is out of Uſe, and 
ao he only receives the Summons, and inſerts a 


b inute thereof in his own Minut e-book, and gives 
back the Sutmmons to the Party, and writes on the 


Back thereof, Tabulate, and fubſcribes his Name. 
30. Item, To know what Summons ſhould be 
tabulate, there is an general, That all Summon- 


{es which abide Twenty one Days Warning ſhould 
be tabulate; and no Summons that comes in upon 
Six Days Warning abides NO except Im- 
; PICO”: 7? 


& * 


— 
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2 Twenty one Days Warning. 
| Probation, require Twenty one Days Warni ing, 4 


ther in their own Nati; or by the Lords Del: 3 


3 2 Summons of Removing, Summons of Poind- 


creets, or Nullities of Hornings which are cra ved 
to be fuſpended; and alſo Summons to make ar. f 
reſted Goods 3 e 3 


ferred to the Party's Oath, or — 9 


915 within Fifteen Days after the committing P 
thereof, are privileged from ths Beam | and al of 
| from Continuation. e552. e 


fatto, and are to be proven dy Wirneſſes, muſt abide 


31. Item, All Nemo ofRediftion and Dell 1 ; 
clarator of Eſcheats, Redemption and Nonentries" 
and transferring of Actions and Deereete e 


32. lrem, All Summonſes v fete that require, i 
except they be verified inſtanter, or privileged ei 


verance. 
33. Item, Suminonſes of their own Nawe pri. 


vileged, and which come on Six Days Warning, I 


the Ground, for Annualrent, for Exhibition 
of Evidents: All Summons of Sufpenſion of De. 


34. Item, Some Caules are privileges hy cb 
Lords Deliverance, as Cauſes'alimentary 3 or be. * 
cauſe the Summonſes are verified inſtanter, or re 


the Lords former Decreets, as hs” 5 "apr of l . * 


Declarator after a general. * 


35. Item, Summons of recent Spulzie being . 4 4 


36. As to the Continuntion ofs anhjoaſbe; chierel „ 


is a general, That all Summonſes that eonſiſt in i 

Continuation, except the fame be privileged, el l 

| ther of our own 8 or 1. the Lords Deli- 
MIT verance 


. us $01 OS | £0534 
France, 4s Sümmons to make arreſſed Evods forth- 
| 1 4 Ping, and recent Spulzjes and SummonoweveFs 

3 ry to the Lords Detreet. 

37. lem, There is — That al Sümmbn- 
g uwhereupon dhe Lords rani Certification, and 
ore a Be againſt a 55 rty for not Compear- 
. F ace, without Probation of the Summons, muſt a- 
1 ade Contimuat ion; as Summons of Reduction of 
2 Feen Exhibition of Writs, &c: 
38. Hem; A third general, That Summonſes 

FA Wick are verified inſtanter, albeit in their o.] w 
10% ature they - abide Table, and are exeeute upon 

e. Wenty one Days Warning; yet in reſpect they 

1 verified inftanter, abide no Continuat ion; as in 
clarators of Eſcheat, e Redemption, 
ransferrings, Sc. 8 
5. Memorandum, There is an Exception front 
> laſt Rule of Declarators, concerning: expiring 
| Reverfions which -abide. Continuatien; albeit 
ey be proven inſtanter, in reſpect of their Im- 
7 being for the Loſs of Heritage. 

0. Item, All Actions before the Leid have 
i Diet of Compearance, with Continuation of 
ays 3 and are not peremptory as before inferior 
2 but ma be ealled- at any Time within 
dar and Day, becauſe during that Time, curris 
ania & nom perit : But after Year and Day, if 
* . | 2 Summons be not called, medio tempore, perit 
banutia; and the Summons cannot be called, ex. 
„pt the fame be Wakerfed, and the Party of new 
1; moned, which may be done on Six Days Warn- 

9 e or r ſewer 3 1 " notwithſtanding the Prinei ipal Sum- 

1 8 2 "TM —— 


© Kirks and Webb - "i 
mons, of its own N fatures abides Wen, one Days ; | b 
9 9 E ln e n 7E 7 0 * * |: 1 
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A, Ki are e eicher co Benefices, or 
art of Benefices. Several Benefices are 
called jura © nn becauſe the be neficed Per. 1 
fon cannot come to the Right N but by the q 
Preſentation of the Patron; and the other Kirk 
which were not ſeveral, but united to Benefice 
ad diſtiuctionem, were called patrimonial, becauſ 1 
they were Parts of Benefices, nam AHceleſia unit 
#on dicitur E ccleſia vel beneficium, ſed pars benef. 
cii. This Diſtinction is clear in the Inſtance 0! | 
all the Biſhops in Scotland, who of old, and no. 
by their Reſtitution, have ſtanding in, their neuf 4 
ſons the Rights of Kirks both patrimonial and o 
Patronage: And the Kirks which are not patrif 2 
monial, whereof the Fruits and Rents pertain. no 
to the Biſhop, but wherein he has mam jus pra. 7 
ſentandi, are called jura patronatus ; and the Per 1 
ſon preſented by the Biſhop to his Kirk, has 455 0 
to the whole Rents and Fruits of the Kink and Be. 
neſice, to the which he is preſented. And albeiſ 

the Biſhops plant and admit Miniſters in their owl 
patrimonial Kirks, yet the Miniſter has no 80 iS 


to the Fruits and Rents of the Kirk, becauſe the 


- Miniſter is not Titular thereof, but allenarly hat a 
F to ſuch a Portion or - yearly 3 out of the Þ 
A King u 


% Kirk as the Biſhop appoints him tor his Main- 
442. Churches of Patronages are either Eccleſia- 

ical or Laick : Eccleſiaſtical, were theſe where- 
F the Patronage pertained either to the Pope or 
y me Ecclefiaſtical Perſon, as Biſhop, Abbot, 
Prior, Sc. Before the Reformation the Pope 
as accounted univerſal Patron of the whole Kirks 
1 & Scotland, and he was founded guoad Hoc in jure 
imuni; and ſince the Reformation the King 
Is come in his Place, and is preſumed of the Law 
be Patronus uni verſalis: So that, as of old, all 
Itronages, except where either Ecclefiaſticks or 
aicks could ſhow a particular lawful Right of the 
tronage in their Perſons, ſo now all pertains to 
e Port except other lawful Rights be ſhown in 


o 
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e Perſon of any Subject.  _- 

143. At the Time of the Reformation the King 
t not only Right to the Patronages of great Be- 

fes, as Biſhopricks, Abbacies, Priories, Ec. 

. allo the Right of all other inferior Benefices, 
Parſonages, Vicarages, whereof the Patronage 
her pertained to the Pope, or to the Biſhops, 
öbbots or Priors. But in my Opinion the King 
a them by a diverſe Manner; for by the Act 
Parliament in Scotland, the Pope's Authority is 
liſhed”; by the which, the Patronages pertain- 

gs to the Pope were then eſtabliſhed in the King's 

rrſon: But as for the Patronages pertaining to 
„ iſmops, Abbots and Priors, Ec. I find no Law 

r Act of Parliament which deprives them of their 
Fat ronages,. but only a perpetual Cuſtom ſince that 
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eſented to all B nefic „ 
whereof the Prelates of Scotland were 'Parrans 9 
which Cuſtom harh” tabem the firſt Ground: not iſ 
from a poſttive Law, "wheteof we have none, bu i 
from the Will and Pleaſure of the King, who bar 7 
ing the Patrönage of the great Benefices in b I 
Hands, by aboliſhing the Pope s Authority, pre. 
ſented the Prelates to the great Benefices When K 
they were vacant quoad patrimonium, {ed nom quo. 
ad jura Patronatus, and by a ſecond and We 1 
Act preſented to che {mall Benefices, . theſh 
Prelates were Patrons of old. 
| 44- But now the Biſhops, by the late AR: of ol 4 | 
Parliament 1606, in the x 8th Pai e of Tame 
VI. are reſtored to all the A 97 Per 
tained to their Biſhopricks, exce N as Were j 
lawfully diſponed before by the King's Majeſty I 
with Conſent of the Titulars who Rood pete x 
tothe faid {mall e and confirmed | in Puri 1 c : 
lament. EG 1 
45. Item, Before the Weſormarihii bird were 
me Laick Patronages, which pertained neither 
to Pape nor Frelate, brit to Laick Patrons; and 
the Right they had behoved either to flow, fronl 
- the Pope aſter he was made univerſal Patron of the 
| haill Kirks of Scotland, or elſe the Benefices e 
been founded with this Quality, Reſerving. to the 
 Fomnder, his Heirs an Jucreſſors, the Ri 2 Wl 
the Patronrge.” But now all the LO. Patrönageß 
of the Kingdom Wich f retained to Subje 8, axe 
King tg 7 arrat but. Infeftments flowing from the 
ing — Reformation. And as to the . 
8 . ther 3 


oj 
1 ik 

. 
MK N 


Tue that the RI hath pre 


| 


er "Phtroniges which: the King hath dif) poned 

ms 8 ce, they are not counted Laick but Ecelefiafti- 
by Wl Patronages, that is to ſay, Patronages to which 
0 e King hath Right, by coming in Place of the 
pe and Prelates. And it is expedient to know 


; h, je Difference betwixt old Laick Patronages and 
Me zeſe which are diſponed by the King ſince the Re- 
2 rmation, becauſe by Ack of Annexation in July 
2 587, all Kirk-Lands are annexed to the Crown, 
ocal th an Exception always of Lands which per- 
f tha Wined to Benefices, being Laick Patronages which 
a % re lawfully eſtabliſhed before the Reformation. 
46. Item, Before the Reformation, the King's 
ei Wajeſty and his Predeceſſors had ſome Laick Pa- 
Per P nages which pertained to the Crown; and it hath 
1 en a eat Queſtion how theſe Patronages came 
ice 0 | | che ing's Hands, whether jure coromæ fimplici= 


! wor by Forfeiture of the Subjects Who were in- 
r therein of before ; but it is certain that the King 
14 1 dt the moſt part of them by Forfeitures, as the 
rronage of the Provoſtry of Lincluden; by the 
rfeiture of Douglas, the Patronage of the Col- 

ge of Dumbar; by the Forfeiture of the Earl of 
rel, the Patronage of the N of Kir- 


5 ab; by the Forfeiture of the Earl of e, which 
A true, in reſpect of the mediate Way ow theſe 
„ tronages have laſt come to the Crown: But that 
„ cludes not but the ſame Patronages pertained of 
85 3s efore to the Crown, Jure coronæ, ſince the ſame | 


ight heve had chem of 


eu FubjeRs that were forleit mi 


the 94 
of * from the . ; | 


18 — 1 
49. And it is likely that when K ing Agel 
Canmore, diſponed all his Lands to his Sabi jects, for 8 
their Service, and reſerved to himſelf ; the J | 
Ward and Marriage of the Heirs ; that at the ſame 
Time he diſponed to his Subjects alſo all ſuch Laick v 
Patronages as he had then in the Bounds a e 1 
Lun diſponed. 1 
1 8. And it cannot be denied, 1 the Kings 
Scotia nd before King Malcolm's Time — a! 
erected the whole Biſhopricks, Abbacies and Pri- 1 
tries of Scotland, and fo had Power in the Found. 1 
; dation to reſerve the Patronages to themſelves, a 3 
alſo had the like Power | in erecking of {mall Bed 

nefices, 4 


| 3 
9. Lem, All the Lands, Teinds and Kirks 0⁴ 9 
Scotland out of Queſtion pertained once to the King ® 
12, during the Time of Paganiſm, for then the Y 
Pope had no Juriſdition in Scotland ; and after} 
Paganiſm, whatever was giyen to the Pope beho- 
ved to flow from the King, and to be tied to ſuc 
Conditions as the Kings reſerved to themſelves; a 
and therefore meo judicio, all the Laick Fatronage 4 
in Scctjand haye pertained to the King's jure corone f | 
fimpliciter, and from chem have flowed 0 the L 
Subjects. „ 1 

3 


50. Item, WI SES Kirks a are not erected in ee 1 
not jus præſentandi of Titulars to the K irks uni: 
ed, but the Kir ks are planted with Miniſters, ac“ 19 
cording to the Laws of the Kingdom appointei 8 f 
for Plantation of Kirke which i is now in the Powe! * 
5 & off b | 


ral Titles or Benefices, but united to other Bene-i 
| fices ; ; In this Caſe the Titular of the Benefi ice hath 


de Biſhops of the Kingdom within” thei? own 
: mn by Aer of Parliament 1612; and of be- 
e was in the Power of the ſeveral Presbyteries. 
i. iem, When the Biſhops plant à Kirk 
ich is of their own Patrimony, 2 do the ſame, 
the admitting a Miniſter thereto, as Dioceſian Bi- 
15 1 ops of all their own Kirks that are within their 
Poceſe (wherever they lye) formaliter, albeit lo- 
- BY they may be within another Diocy : But 
ri 13 Wen the Biſhop. plants a Kirk, whereof he is 
un tron; in that Caſe: he preſents not, but confers 
, eo jure: So that in other Patronages, there is 
Be. quiſite to a lawful Title, a Preſentation from the 
I tron, a Collation and Admiſſion from the Bi- 
8 a4; I 1 Bop, and an Inſtitution ; but in Kirks pertaining 
1e the Biſhop's own Patronage, there is N re- 
the : Piſce Collation and Inſtitution. * * © 
fe 52. Item, In Laick Patronages, the Patrons at are 
ho- | Foo to preſent within Six Months, after which 
uch | ime the Diſhop. has Jus e jure Jeves 
es; © £ 
ge 53: Tem, All Benefices conſiſt either of Tow 
1 þ F or Spirituality; ; and the Spirituality is the 
the irks, or Tithes pertaining thereto; and the T em- 
p orality is the Kirks Lands. 
" Þ 54. Item, In Anno 1 861, it was . by 
| ** Act of Council, That the T birds of all Benefices 
ih ond be applied to the  Maintainauce of the Mi- 
ers in the firſt Place, and the Superplus of the 
ac. birds, to the Maintainance- of the King's Houſe , 
end 0 this Effect the bole Prelates and beneficed 
Ts Perſons were ordained to give. * ile Renata of 
2 bei 


_ Kieds-and-Bigops, 
their Benefices to the Culiector, or ColletFor's aun 
who were appointed for that Efett And confort a 
thereto the Prelates or benficed Perſons gave uw 
their Rentals; which being done, the ſaid Ren N 
were regiſtrated in the Renta]-books. 
S. Rem, For better Payment of the Thirds a 0 
Benefiges, there were particular Places defignel 
for Payment of the Thirds, which were called thy 
Aſſumption of the Thirds; and aſter theſe Aſſumy 1 

tions, the Prelates and deneficed Perſons had nf 
Power to ſet Tacks, nor give Penſions out of hull 
which was aſſumed for Payment of the Thire 
T but all ſuch Tacks were null of the Law, hid Fe 
s eſtabliſned by Act of Council, Auno 1 587, ani 
ratified in Parliament, une 1592, Act 111. 
56. tem, The Thirds were diſtribute among 910% 
the Miniſters in this Sort; Firſt, The ſeveri | 
Kirks were planted by the Superintendants appoin-iſ 
ted in every Proyince, by the General Allembl. i 
and at the Deſire of the Superintendants, or Com-. 
miſſioners of the General Aſſembly. The Kin x 
and the Queen paſt a Commiſſion under thi 
Seals, to a Number of the Nobility and Miniſters, 
for meeting and conveening at Edinburgh , and 
for modifying the Stipend to the Miniſters of 
theſe Kirks which were planted ; which Meeting 
was called the Platt; and this Platt fat yearly in 
November or thereabout: And this Form conti. 
nued ever till the Biſhops were reſtored in 4 
1606; and as yet the Books of Modification and Wi 
Aſſignations of Miuiſters Stipends are 1 A 
hr Year of GOD PH" to 1606, and are in 0 Vp 
t cM 


—— 


er e Keeping of the Clerks of the General Aſſem- 
om , and his Deputes, who now alſo at the Com- 
e u nd of the Biſhops, every one of them within 
nta ir own Diocy, inſerts in the ſaids Books of Aſ- 

nation, the Names of ſuch Miniſters, with the 
4 4 antief of their Stipends, as. they gaye Warrant 
one; and the faid Clerks and their Deputes had 
i the d have Power to give Extract out of the Regi- 
r, and to ſubſcribe the ſame, which makes 
in in Preſence of the Lords of Council ; and 
eereupon the Lords brevi manu, without De- 
Meet, grant Letters of Horning, 


ITO 


4 2 
1 
. 

ö 8 
1 5 
\ {1 
19 . 
$ Ez 

2 


"i 


= 2 1 
+ 3-8 


42» 
—2 — + 
. — 5 0 — ——— — 
— — 0 — 
— 1 — 8 — 
— ů — — ͤ— 5 — 
* POR 
7 


21 
_ — 1 _= _— + L 
r — —— 
Onur _ — — *% 
—— — 1 

— — * — — = — „„ 5 0 as 
a ——=—_ ar * — — — 

. A A 0 — — 

F N 83 
4 * 


by the Reſtitution of Biſhaps, who have Right 


: Trp: the Biſhop. 


ning the Biſhoprick were done, and that reciprou 
cally ;. for the Riſhop can do nothing without thy 
Conſent of the moſt part of the Chapter, nor ye 
the Perſons of the Chapter in their particular BY 9 , 
 nefices, without Conſent of the Biſhop, Dean ang 


g Biſhopr ick of St. Audreus, which had. no Chapef 


or of St. Andrews, and Convent thereof, whoſt „ 


dreus at the Foundation, of the Nagl Which was| | 


King $ * now —. the 2204 part ce & 


their own Third, and partly by the Erection 
Priories and Abbacies, by the which, the Thi 
are diſcharged to the Lords of Erection, the 
planting the Kirks. Likewiſe in the Parliamei 
1617 and 1621, there was Commiſſion granted vl 


the Parliament for Plantation of Kirks, which hal 


made the old Books of Aſſignation of Miniſten 
Stipends, and yearly Platt thereof, to become 00 


of Uſe, and the only Uſe thereof to be, as ſaid ih 
in inſerting of the Miniſters Names by Warran W 


60. Every: Biſhop had their own Cha pter, thi is 
js, a Number of Perſons and Vicars within then 
own Diocy,:by whoſe Conſent the Affairs concen 


Chapter, or moſt part thereof, 
61. But there is an Exception here from mo 


© a 
. 


| 


paſt Memory of Man, but the Conſent of the Pri 


Conſent was teſtified, by appending the Convent 
Seal of the Priory, was to the Archbiſhop inſtead 
of a Chapter ; and the Reaſon hereof hath. been * 
apparently, þecauſe the Arch-biſhop . of St. Au. 


* ect N 
7 * 
_ 
A 
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or if ded by himſelf, and founded out of the Rents 
ght il | Fruits of his own Benefice, or out of. ſuc? 
on 4s as did ly within his own Diocy, and were of 
hir ore of his Chapter, did by that Foundation ex 

the! euiſh the Chapter Kirks, and make them patri⸗ 
amen Pnial to the Priory; and in reſpect thereof, the 
ed 'E ior and his Convent remained to the Biſhop ini 


ice of a Chapter, in whoſe Place now the Parliac 


1 . f ent ordained a new Chapter, by Act of Parlia- 

nt 1604, which the Lords find only to be for 
id il 7 > Biſhop, and not mutual, a8 it was of old, %p 

fra, creet in Auno 1624. 215 

8 Jos. Item, As the Biſhops had their Chapters, ſo 

1 4 pbacies and Priories had their conventual Bre- 
the 


1 Wren, whoſe Conſent, or the moſt Part of t 
Nas necefary to:all. Tacks and Feus: But 
e Convent-Brethren are all dead, and there ds 


yoo ne, to: be put in their Places: And by Ack of 
ol I Frliament 1584, all Monks Portions Ket # Oord Rin- 
3 =o pertain to the King after their Deceaſe: But 


| 4 bw all. thir Monks ' Portions are diſponed up- 
by the King tothe Lords of Erection in their 
il Nera! Erections; and the ſame only remains in 
Wbbacies and Priories not erected ; and in thir, 


teſß 
1 1 po: common. or Convent Seal is in Place of the 


63. Ann Theres are Wie Abbaci ies, hitte düse 
Convent, and are neither called Priories nor Ab- 
3:00 acies, but Monaſtries, whereof there afe three or 


m Por in Scotland, vis. 'the Monaſtry of Falfoord, 
i Peebles, Scotland all, and the Monaſtry of. the 


rinity Friars | in Aberdeen, 
64. Item, 


Kicks cok Bithops. 


64. Ttem,Beſides all theſe, there were collegia 
Kkirks, which conſiſted. of a Provoſt, and fo maß 'K 
Prebendars, who were obliged to do certain d 
vers Services in the 1 Kirks; and thei * F ; 


Barons, as Kirkbengh by . the Earl of Fife, mm * 
chuden, by Dongias, Tayne, by the Earl of 3 wy 
| Dunbar, by the Earl of March, Dumbarton, bi 
the Ear! of Lennox, Crigbton, by Borhwell,. any I 25 
Aernethy by Angus, whereof the moſt Part anf — 
come to the King by the Forfeiture of the Four 
ders. D 
65. Item, Other Gentlemel who could not a4. 
tain to the founding of Colleges, erected Chappell 1 
d Chaplanries, in which they had divine Service) ＋ 
by the Act of Parliament 1567, it was de 
elared, That it ſball be lauiui to all Patrons df . 
Prebendaries and Coaplanries, fa __— 7be Fang 
| Bur ſars. 0175 * 
66. Item, The Kings of Stotland had atfo th 1 * 
own College-Kirks erected for their own Uk 
which is called the Chapel-Royal of Stirling _*t 
whereof the Principal Adminiſtrator was, and is 4 
called, Dean of the Chapel-Royal ; and the rei 
were and yet are called Prebendars, and are obli 5 oo 
ged to ſerve in the King's Chapel, where the 
King commands by the Dean, who is now the BA 2 
ſhop of Dumblain; whereas before it was ever a of 
nexed to the Biſhoprick of OO. | 
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Of Tefaments. | 


HR Biſhops of RY had double -Turiſa 
3 diction, one Spiritual, of the Kirk of 
L ür eg and the other. Civil, over all the In- 
8 itants of their Diocies; and to that Effect ap- 
nted their Officials, who had Power to judge in 
Matters concerning Temds, Minors, Orphans, 
poor Widows; and ſuch had Power to con- 
all Teſtaments, of all that died within their. 
1 Wcies ; and for confirming thereof, hac their 
1 W which: w picefima mand. of the Defundt's 


ice 7 F bs. len, This JuriiQtion was WiN the 
„op at the Reformation; and the Queen 
* We Commiſſars within each Diocy, with the 
e Power which the Officials had; and now'the- 
Shops are reſtored thereto by Act of Parliament 
, with this Froviſion always, That there ſhall 
bur Commiſſars in Edinburgb, who ſhall be 
W ges in all Scotland to Divorcements, and Rev 
tion of inſerior Commiſſars Deereets; of Which 
3 two to be admitted by St. Audrews, and two 
ago, albeit, their Refidence be only N 
BY p * VDooey of St. Andrews... _ 
0 * 4 9. Defunctꝰ's Tefluments were of old i 
e Officials, and now by the Commiſſars, whis'. 
Uk the ſamen were 'Teſtaments. Teſtamentar, or 
1 ive; but with this Diſtinction, That the 
of ; | Puination * Executor made by the Defunct, 
= Was 


Ot endo. 


jv confirmed 3 without the deren 
of a preceedin there w# 
no 1 — 1 by 918 5 Pednel, bg behoved i 10 
preceed a Decreet of the C Commiſſars, decernin 
Datives, whereof this i the D that us and 
KeptriA 0 i 
o. The Procufatdb- fiſcal of * Commilluriel 3 
immediately after the Defunct's Deceaſe, cau $ 
ſerve an Edict upon a Sunday, at the Kirk-doal 1 | 
upon Nine Days Warning, to warn the Wii 
Bairns and others, having Intereſt, to compeſ 1 , 
| before the Commiſtar, and to hear and ſee Execal 1 
tors decerned and confirmed to the Defunct, 
which Diet, if any compeared for the Defunct, 0 1 
produced a Nomination; and if no other compei 
ed and opponed againſt the ſame, the Producer Wi 
admitted by the Procurator- fiſcal to confirm tall 
| Teſtanient and to that Effect to give up an I 
ventar: But if no Nomination was produced, th 
if the Melict and Bairns compeared, and deſired f * 
Once of Executry, the Judge decerns them EA 
ceutors ; whereupon they give out a Decreq 
whicheis called Dative: And if none compear 
the Judge decerneth his own: Procuratorefilc 15 1 
But thereaſter by. Supplication given in to th 
Judge, by the Relict and Tea and any other 
Ein, or elſe not of Kin, by a Creditor, or a 
baving any reaſonable Intereſt, they will be ſur 
gate in Place of the Procurator-fiſcal, in the Off 
306 * er is . Deorect of _—_ 
Hon. : * 


« 


71 1 


4 . tem, The eſſential Points of a Confirmation, 
„the giving up of. the Inventar,ſwearing thereto, 


and is of theſe three Parts; Firſt, Of the Goods and 
f ar of the Houſe, and Corns, being the Grouth of 
are Mains, or in their Barns or Barn-yards, with 
rau orſes, Oxen, Ec. Next, Debts owing to the De- 
doonct ; and laßt, Debts owing. by the D efunct ; 
Win d after this the total Sums of the whole are 
npei an up,which are either divided or undivided ac- 
xeciIrding to the Condition of the Inventar and E- 
ct, Me of. the Defunct when he died ; for if Debts 
t, a ceed the Goods, there is nulla diviſio: And if 
peu e Defunct have Wife and Bairns, the Diviſion is 
cer ¶ partite, whereof a Third to the Wife, another to 
n tie whole Bairns, without the Heir: And the 
n I hird is called the Dead's Part, becauſe he had 
the ower to diſpone the ſame to whom he will; but 
det it be not diſponed, this Third alſo falleth to the 
Eins beſide the Heir; and if the Defunct did 
. 4 me Executors, Strangers, and did not expreſly 
ear ſpone upon this Third Part by Legacy or other- 
fie ys, then the Executors by Act of Parliament, 
oe the Third of the Deſunct's Part for their 
%%% ²˙¹rb M . z TA 
72. Item, If any Thing was omitted in the up- 
ur iving of the Inventar of the Teſtament, or ill ap- 
ff etiate, or given up within the juſt Worth, then 


appretiata, which' müft be execute againſt t the BM of 5 
ecutors confirmed, on Nine Days Warning; 
and at the Day of Compearance the Purſue ö 
will be preferred to the Executors confirmed 
propter dolum & malam fidem of the Execu- 
tors confirmed, except they be able to purge cy 
Fraud by pregnant Preſumptions and Circum. 
ſtances: And this Teſtament ad omiſſa is confirmed 
by the ſame Order, as the Principal, except a“ 
lenarly that this receives no Diviſion, in reſpec 
both the Relict and Bairns may be excluded c te 
malam. Fidem ; and the whole, without Diviſion, A 
will pertain to the Executor-dative ad omifſa ; 
and yet if either the Relict or Bairns purge the 1 
Fraud, at ſupra, they will be admitted to crave 
their own Part, as in the principal Teſtament. 4 
173. Item, The Executors in the principal Te- 
ſtament, for eſhewing of this Prejudice, which mai 4 
ariſe by the omiſſa, are in Uſe, at the Time of 1 
Confirmation of the principal Teſtament, to pro- uh 
teſt that they may be heard to eik any Thing cha 
is omitted when the ſame ſhall come to their 
Knowledge; and they may upon Supplication to 
the Commiſſars (where any Thing omitted cometh 
to their Knowledge) add the ſame to the Princi- Wi 
pal Teſtament, which is done without new Con- 
firmat ion, and admitted by the Commiſſar, providing 
it be done before ſerving the Edict ad omiſſa, and i 
providing that which is craved to be added, ex- 
ceed not One thouſand Pounds or the Half of the 
principal NS, which the _Commiliar wil 2M 85 
99 


- 2A 


* i | Of "Uiikihencs, OS 7 
ng; is by Way of eik, but will have the ſame done 


fuer Way of new Conkifmaation, - | 


. Mem. Albeit 4 Father's Teſtament, who 


ecu- 1 > a Wife and Bairns, receive a tripartite Diviſion, 
the where it wants any of them, it receives only a 
um. Partite Diviſion ; and the Teſtament, of a Wo- 
med 5 cannot receive a bipartite Diviſion, if her Hus- 
a. d be dead, but is confirmed without any Divi- 
pet, albeit ſhe have Bairns, becauſe non debetur 
111 2 ma liberis reſpectu matris; quia mater non 
ion, er /iberos in poteſtate ut pater. But if her Hus- 
//a ad be living, and Bairns gotten betwixt them, 
we her Teſtament receiveth a tripartite Diviſi- : 
raven wiz. A Third to her ſelf, one to the Husband, 
t. one to the Bairns, which i is in reſpect of the 
Te- eit im Portion, which is due to the Bairns, after 


8 Father's Deceaſe, albeit there be no Legitim 
. 1 to them by Deceaſe of the Mother; and if 

irre be no Bairns, the Teſtament receiveth 4 
artite Diviſion; vis. one Half to the Defunct, 


heir A |: another to the Husband. | 

to. Item, Albeit the Heir be excluded from all 
eth tion of the Father's Teſtament, yet quoad ma- 
16. u, he comes alike with the Brothers and Si- 
on- Ns. TIRE 

ing 6. Item, In Ted non &ft jus repreſen= | 
and , as in Lands and Heritages; but neareſt 

ex- in- Degree, excludeth all other of further De- 

the e, albeit more near quoad ſucceſſi onem in Heri- 

not e: For in Heritage there is Jus repreſentands ; 75 


the Son, Oy, Cc. have the ſame Right and 
f face which the F ather had: But in Teſtaments, 
. the 
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the Father's Brother or Siſter, will exclude hell 9 
Brother or Siſter's Bairns, and have the ſole Be 2 
nefit of Executry. A 
55. Item, The Benefit of the Fe rion of 5 
the Teſtament, is this, That the Executor confi 2} 
med is no further tied in Law to Payment of the 1 
Defunct's Debts, but ſecundum vires inventarii; 1 
whereas any Perſon one or more intromitting with þ 
the Defunet* s Goods before Confirmation, may bell by 1 
conveened as univerſal Intromitters for the Den 5 
funct's whole Debts, albeit the ſame exceed the In 
tromiſſion never ſo much. And the only Way toi 9 
purge and free themſelves, i is, to confirm ante Ser 9 
tentiam, otherwiſe, tenetur in ſolidum. 
878. „em, Where the Teſtament is confirmed i 
the only Way to free them from Debts which er 2 
ceed the Inventar, is, to obtain a Decreet of Exo. . 7 1 
neration before the Commiſſars, to which theſf I 
muſt ſummon. the whole Creditors and others 84 18 
ia __ 38 
59. lem, The Com do never admit of by 
| Exoneration, but by Way of Exception, but befor: 
the Lords *tis ordinary. If the Executor conveen F 5 
ed offer him to prove that the Inventary is e 
hauſted by true Debts, proceeding upon DecreetW 
or proven by Writ, whereof he made Payment 
before the Intention of the Cauſe againſt him, WO 
will be ſuſtained. - _ = 
80. Item, In Teſtaments, all theſe who are 0 8 
2 like Degree, are admitted to the Office of Exe 
cutry, albeit ſome thereof be germani, ſome uteri 
1 en, and ſome of them conſanguinet tantun ll 
| : wheres A 


e 
2 8 
as 
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WG hereas i in Succeſſion of Heritage, the Brother or 
Siſter German excludeth all others who are either 
| e Or uterini. 

81. Iten, In Teſtaments the Succeſſion is gran- 
ed to all who are of one Degree, which is divided 
|| ongſt them quoad capita non quoad ſtirpes, albeit 
be otherwiſe in Sucèeſſion of Heritages, which is 
N Þvided quoad ſtirpes non quoad capita. 

82. Item, The Teſtator cannot diſpone i in Te- | 
tament that which is Heritage, or Heirſhip Goods, 
ut he may name a T utor to his Bairns, who are 
p I 'Z pubertatem, EY 
83. Item, Albeit in Teſtaments, Executors confir- 

bed have beneficium Inventarii,y et it the Creditor 
1 fer him to prove that the Executor intromitted 
nel 4 ith a Number of Goods, which he has Jolosè o- 
er itted. The Lords are in Uſe to admit this Re- 
Nei y ad hoc to make the Executor liable to the 
Whole Debr for the which he is pur ſued, albeit the 
tromiſſion be leſs than the Debt. 
84. lem, An Executor nominatę or decerned 
ai tive, may purſue before Confirmation, providing 
have Licence of the Commiſſars to that Effect ; 
dent this is only granted in principal Teſtaments, 
7 ber. Leſtamentar or ene but not in TOY 


* 


n 00 
fir. * 3 
theſis 
rii; 
1 
* b. 1 
De- 
Ing 


14 


1 8 5. Item, Licence is nn Sat by u ih 

$ ommiſſars ad diem vel ruſque ad [ententiam ex- 
ve? ; and if any Licence be granted includendo 
Vientiam, or if the Sentence happen to be pro- 
A duncect before the W of the Day to 


3 Of Tejas, = = 
the which the Licence was granted ; in this C cal N p 
the Lords ordain the Sentence not to be er 'M 
tracted till the Purſuer report to the Clerk of thi A 
Proceſs the Confirmation of the Teſtament, or 5 3 
therwiſe find Caution to confirm betwixt al 
ſuch a Day deſigned by the Lords. 1 
86. Tem, The Caution found in the confirmell 4 
Teſtament, cannot be purſued till the Execute k 
be diſcuſſed. | 
8. Item, Albeit commonly the Confirmariolf I 
bear, That the Caution is found by the Executor 
yet if the Executor be Pupil and Minor, and give 
not up, nor makes Faith upon the Inventar hin 
ſelf, but the Inventar is given up and ſworn by f 
Mother or Tutor, or neareſt of Kin, Sc. In rig 
Caſe the Caution is underſtood to be found bf 
theſe who give up the Inventary, and not by thi 
Minors ; and the Minors may purſue thoſe cl 
give up the Inventary, and intromitted with tt 
Goods and Gear confirmed, and obtained Sentencf 
againſt them ; and if they ſhall not be found 0 
vendo after the Diſcuſſing © them, they may pul 
fue the Cautioner contained in the Teſtament M 
and it will be no relevant efence to the Cate 
er to alledge that he is Cautioner for the Execul8 

tor ; and-that therefore he gan have no 5 | 
gainſt him, but ought to relieye him, in re 1 
the Caution is holden to be found not 'by the 1 
nor, hut by the Upgiver, 48 ſaid is. 22 
88. Item, Where there are more Executor chal | 1 

ne confirmed, and they all die to one, he remain 

Execuror | in ell f . ee But 1 4 
MN 
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e die, then the Teſtament 1o far as is not execute, 


Mauſt be of new confirmed quoad non executa; and 


cecutors decerned and confirmed to that Effect; 
Ind that is counted #07 executum, which was not 


Wt ally intromitted with, nor uplifted. before their 
8 eceale, which . bas n ad uo mina de- 


89. rem, Where hers: are more Executor 


. Wan one, they muſt all be conveened ; and if any 


them be omitted, the Commiſſars do refuſe Pro- 
ſs; but I have ſeen the Lords grant Proceſs, 
the Sum purſued for was within that Part of the 


1 pnfirmed Teſtament, - which by the Diviſton of 
Po haill, would fall to the en conveen- 


7 3 8 „ 5 
7 7 - _ IEEE k 4 * 


90. Een, Where al thi Wiens are purſued 


r Debt, the Lords commonly find that they 


ot be conveened in ſolidum, but pro virili 


rte: But if all be deceaſed but one, he is con- 
enable 72 ſolidum, reſerving him Action and 
elief againſt the Het une Execurors of his "Ct 
* Kecutors. 2111 70 31627 


91. Item, Where theres are das Wie con 


mea, they muſt all purſue ; ; and one cannot pur 


be without another; atleaſt,” if the Covexecutor 
Etuſe to concur to the Purſiiit, they muſt be cal- 


Wed for as Defenders for their Intereſt; which is 
oer obſerved before the Commiſſars. But, I 


aye ſeen the Lords ſuſtain the Purſuit of one of \ 
he Executors, without Citation of the reſt, reſer». 


ing aways: the Purſuir rothe Executors Part work 
. [ urlveth. | 


2 4 92. ren, 
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92. Item, This Exception is ordinary, When I 
Parties are purſued as univerſal Intromitters : N 
Proceſs, becauſe there are Executors confirmed he 6 
fore the Intention of the Cauſe, 2 2 
93. ten, This other Exception is admitted 90% 
ſore the Commiſſarö, but not before the Lordi 4 
That there are intromitters who are not called. 4 
94. Item, The Defence commonly proponeſii 
to purge univerſal Intromiſſion is neceſſary; lui 
tromiſſion with ſuch particular Goods and Ge 4 
whereupon he alſo muſt candeſcend and offer 
make the ſame furthcoming ; and this A M 
is found relevant, except the Purſuer reply upoil 
further Intromiſſion; ; whereupon alſo he muſt co A 
deſcend ; and this is accounted neceſſary Intromihi 
- ton, where the Relict and Bairns meddle 51 a 
Goods within the Houſe cuſodig cauſa ; but Wl 
they fell them, i it is not neceſſary, viſt fer Wn 
Lali Her. 723 44) ; 4 
9g. lem, The Executor' is liable in beni ; 1 
moveable Debts, and of old could not be narf CL 
for an heritable Bond; but now the Lords pra 
miſcuouſly, ſuſtain, Action againſt the Erecuaf 4 
and Intromittors, as well for heritable as movea bi 
Bonds, and that without diſcuſſing the Heirs 
whereas the Heir is not conveenable for moveabl * 
Sums, niſi poſt annum & diem, after the Defunt'i 
Deceaſe, albeit he be already entred Heir. 4 
96. Item, Albeit the Heir have aunum deli 
randi, and may not be purſued within Year and Y 
Day, nor charged to enter Heir, whereupon Pu | 
Wi uit _ be moyed Shale him within Year Y I 
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- neichah for moveable or heritable Bonds; 
"44 Fir he voluntarily enter Heir, by ſerving and 

:d be 4 ; Touring himſelf Heir to his Predeceſſors either 
erally or ſpecially, or by accepting a Precept 
are conſtat from his Superior, for infefting him 
ordLands, as Heir to his Phdeceſſors: In this 
e, he may be purſued for heritable Bonds, etiam 
done annum & diem, and yet may not be purſued 


lu moveable Bonds till the Year be bygone; and 
Genf 4 Reaſon is, becauſe by entring Heir, he has re- 
er t © unced the Benefit of annum deliberaudt, but not 
tiff ounced the Benefit introduced in his Favour | 
upa an Act of Parliament, whereby the Heir is 


kde free from all Purſuits for TmoyeaÞlg: Sums 
= thin Year and Day. 
Wii 7. tem, Albeit the Lords grant Alen Hor 
itable Bonds within Year and Day, where the 
ir is entred, yet they will not grant them againſt 
., as behaving himſelf as Heir, by all the Ways 
nt ereby geſio pro hærede is inferred, by the Law 
ſuc { Cuſtom of this Kingdom; and that becauſe it 


prof not liquid and clear by theſe Deeds, that he has | 
tor * bounced the Benefit of Deliberation, and the 
abe requires Probation de facto, as to prove In- 
ir miſſion with the Heirſhip-Goods, or Mails and 
ab ties of Lands, Teinds and Annualrents to which 
act. Deſunct had Right, and dubius eſt eventus pro- 


4 Pionis, and the Furſuer may not poſſibly prove 

A e Intromiſſion : In the which Caſe, the Lords 

anti] . to aſſoilzie, and conſequently find them» 
es to have done a oy granting Proceſs 

4 a ** ang 7. 

3 h 98. len, 
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98. Item, It may be asked, Whether the Lord 
will ſuſtain Proceſs within Year and Day, again 
an univerſal Succeſſor to the Defunct's Lands an 

Heritages? To the which it is anſwered, The 
this Member of Summons, as univerſal Succeſſo 
may have à double Senſe ; for either it ma 
be underſtood of univerſal Succeſſion to the Land 
and — after the Defunct's Deceaſe; in th 
which Senſe it is coincident with the other Mer 
ber before ſpecified, of behaving as Heir by Intri 
miſſion with the Mails and Duties, Sc. & in lu 
ſenſu, repeats the former Anſwer which was mad 
to that Member; or otherwiſe univerſal Succeſh 
may be underſtood of the apparent Heir who wa 
infeft by his Predeceſſor in his own Lifetime, ſa 
poſt comtratium debitum, whereupon he is purſued; 
and in this Caſe it is not certain what the Lori 
will find, neither has it ever been practiſed ; an 
there may be Reaſons pro and contra, becaule the 
univerſal Succeſſor may be eſteemed tanquam be 
res: But I think the Lords would incline to gran 
no Action till Year and Day be bygone, becauſe ht 
is purſued as apparent Heir, and for his Father 
Debt; and becauſe this Member, as univerſal Suc: 
ceſſor, titulo lucrati vo poſt contrattum debitum 
libelled as an Alternative with the reſt of the 
Members, which infers geſtionem pro bærede, albe- 
it cannot be counted of that Nature, in reſped 
it is a Right eſtabliſhed in his Perſon ante morten 
defuncti, and nothing done ante mortem defuniih, 
can infer geſtionem pro berede : And further, he 
has not Jus deliberandi within Year and — | * 


| ot moveabloandheritableBonds, as 3 


beit he would renqunce the Lands wherein he is 
feft, yet the Lords will not ſuffer him, but bind 
jim to the Payment of all the Debt before the Fee, 
beit the Debt exceed twice the Fee, which * 
ny. Judgment is nowile <quitable. 


D 4 moveable and heritable Bonde, . 


Hen, The Diſtinction A A moveable 
and heritable Bond of old was this, vis. 
"= he moyeable Bond was, that which was made to 
uuf he Creditor by ſimple Bond, for Payment of the 
clh Money at any Term, with. a Penalty, and did not 
. ontain Obligement to infeft in Annualrent, nor 
o pay Annualrent to the Creditor, as Well infeſt 
s not infeft; and an heritable Bond was, where 
ora he Debitor fold Lands or Annualrents out of his 
ands, under Reverſion of the principal Sum 
yhich was lent to him b 7 the Creditor ; and alſo 
ontaining Requiſition of the Debitor, for Payment 
dt the principal Sum upon Forty Days Warnings 
Wore or fewer, as the Party. pleaſeth. 

100. Item, his heritable Bond was made move- 
able, by uſing Requiſition for the principal Sum, 
onform to the Condition of the Bond, and by rai- 
ing and uſing Letters of Horning thereupon, for 
Payment of the principal Sum. But if the Credi- 
for, after Requiſition, received Annualrent, the 
Bond ceaſed to be moveable, and returned to its 
gyn ff Hs: 1 beth 
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36 Ok moveable and heritable Bonds 
101. And this Diſt inction of moveable and Wil 
ritable Bonds, as it was juſt, ſo it was neceſfary, 
reſpect of the Diſtinction of an heritable Right 
Infeſtment, which makes an heritable Bond jul 
to be accounted-Heritable, to which the Heir h 
only Right, and not the Executor: For as il 
_ Heir (if Infeftment had followed) could only 
ſerved to the Annualrent, ſo he has only Right WM 
crave the Infeftment to be expede to him, hq 
was not done to the Defunct; and is in the Cal 
as if the Defunct had bought Lands either abſoluſ 
1y-or under Reverſion, and died before he got 1 
feſtment. And this DiſtinCtion is neceſſary alin 
becauſe it diſtinguiſheth betwixt that which is due 
the Heir, and that which is due to the Executor; il 
twixt that which is due to the Relict, and tr 
which is due to the Bairns; and alſo diſtinguiſe 
betwixt what Debts ſhould be paid by the Heir, al 
theſe that ſhould be paid by the Executor, or when 
of the Heir might crave Relief of the Executo 
102. But now the Forms of Bonds are fo col 
ceived, and the Lords decide ſo uncertainly, thal 
it is exceeding hard to diſcern the Diſtinction bl 
twixt heritable and moveable Bonds; for firſt, thi 
Bonds are now conceived, bearing a Clauſe of 4 
mualrent ; and after that a Proviſion, That tif 
Creditor ſhall have Power to crave his principal 
"Sum at any Time, without Requiſition ; Which 
confounds the Nature of heritable and moveabl 
Bonds: For in the beginning of the Bonds, the 
are conceived heritable ; and by a poſterior Clauke, 1 
the ſame are made moveable at the Pleaſure of th 


925 7 
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de de moveable and heritable Bonds, 3) 
WE ditor, without expreſſing any external Act to 
i inguiſh whether it be heritable or moveable. 
63. ten, The Lords, in the Deciſion of theſe 
Its, have been uncertain; for ſometimes they 
ed no Bonds to be heritable, except they bore. 
lauſe to infeft : Othertimes they found a Bond 
itable without a Clauſe of Infeftment, if it bore 
bligement to pay Annualrent to the Creditor, 
well infeft as not infeſt. And laſt, they have 
ad it. heritable, albeit it want both Clauſes, if it 
rs Obligement to pay Annualrent. 
og. tem, The Bonds which commonly bear 
ligement for Payment of Annualrent ſimply, 
r firſt an Obligement to pay the principal Sum 


| 15 EU. n cer tain Time; and in caſe of Failzie, to be at 
ME Pleaſure of the Creditor : Whereupon it often 


cout to be diſputed, if the Bonds be heritable - 
Wmoveable, ante eventum termini. Which Que-. 
n falleth out if the Creditor die before the Term, 
the Creditor be denounced Rebel before the 

rm: And in theſe Caſes the Lords have found 
= Sum to pertain to the Executor, and not to 

Heir. Or if the Creditor. was denounced be- 
the Term, they have found the Sum to fall in 

heat to the King, by Eſcheat. And if the 
WE vitor die ante terminum, they find it a Debt 


A Pal able by the Executor, and whereof the Heir will 1 
bf relieved, if he be compelled to pay poſt annum 


dien, in reſpect the Creditor hath Power to 
rue whom he pleaſeth po annum & diem; and 
he Debitor die poft terminum, the Bond will be 
W nted heritable gzoad the Heirs of the Debitor, 
ren Saran re 
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albeit it may- de moveable guoad ereditorem, | if 
died before the Term, and will pertain to his Ex 3 
cutors, & contra. If the Creditor” died after lil 
Term, it will be heritable quoad eum & ejus ban af 
des; and yet it will be moveable quoad debitorelf 
it he died before the Term. Of old, the Lo 
would grant No-Proceſs againft the RBxecitor fi hs 
an heritable Bond, but now they grant Procell 
And there is no Law to give the Execurdr Rel 
againſt the Heir, as the Heir hath againſt the Ex: E 
cutor for his Relief, when he pays a moveabl q 5 
Debt; and which is worſe, the Relict and ti 
Bairns are defrauded, by this Confuſio on, of the 
natural and legal Portion, ſeeing the Executor will 
only be obliged to make Count to them of the I 
ventary of the Teſtament, with Deduction of ti 
heritable Debt which 8 have been n S 


py 
of Heirs. 


Tos. Fe em, Albeit the Heir 117 be purſued p 
1 annum & diem, yet becauſe there are d 
verſe Sorts of Heirs, as the Heir general, Heir d 

Line, Heir of Tailzie or Proviſion, Heir of Con- 
queſt, and Heir of ſecond Marriage: : Therefore 
it is expedient to know by what Method the Hei 
| is to be purſued ; wherein this Courſe hath been 
_ conſtantly kept by the Lords, That the general 
Heir, or Heir of Line, ſhall be firſt purſued and 
8 diſcuſſed before the Heir of — and . Y 

and 


— ——— Uä‚— 
- —"_ 
— - ah 


ey 
— 


SOS uv——ẽ— — 

- _ \ = 

r 
py yg — — 

—— . 
9 

—ũ ͤ I2k— 3k 

A — 


—— 
— 


—— 


— 
— — 

a * l 1 

— — > « >= ” 90. 090% a+ uy op > * 42 * 
5 — ons CCR ,, . , nm e. 2 4 
N * : : 
= 
— F 


| _—_—_ | Of Heirs, 8 
1 Conqueſt, and Marriage : And when the Heir 
ne is diſcuſſed, then the Purſuit is ſuſtained 
i inſt the remanent. 

66. lem, The Heir of Line is properly in ſuc- 
11-15 ex linea recta, and general Heirs com- 
end both in recta & colaterali; ; and in rect a 
chere may be Heirs of Line of the firſt and ſe- 
Marriage, and Heirs of Tailzie and Proviſion 
chem, but not of Conqueſt, which has only 
in ſucceſſone collaterali. 
. It may be queſtioned whether the Heir of 
con Marriage, or the Heir of Tailzie, ſnould 

th bil rſt diſcuſſed ? It would appear that the Heir 
the WT 2ilzic ſhould be firſt diſcuſſed, becauſe the He- 
wi x ge is parted betwixt him and the Heir of Line: 
what the Heir of the fecond Marriage has 
Emonly, he has it by Virtue of his Parents Con- 
t of Marriage; and the Heir of the ſecond. 


pt friage is not heres alioqui fucceſſurus, but al- 


f 8 ly by Proviſion. And on the other Part it is 


> conſidered, that the Heirs of the firſt and ſe- 
Marriage may be either both Male or both Fe- 


a 2, or the one Male and the other Female; 
oi where both, or any one, is Male, there is no 
0 a e for the Heir of Tailzie, which is made for- 
"hy * ding the Female: And therefore the Que- 


i will 1 to be decided, where the Heirs of the 


fore l and ſecond Marriage are both Females; in 
Hel h Caſe they are both Heirs of Line, and ſo 
n t firſt be diſcuſſed before the Heir of Tailzie. 
cr 


* 08. tem, The Heir i of Gon muſt firſt be diſ- 
2 


; tx before the Heir * And in Sue- 
Ny 1  ceſfions, 


40 ot 3 5 
ceſſions, "9s deſcends, Conqueſt aſcend; 
and that is counted Heritage, to the which not o 
ly the Defunct fucceeds as Heir to his Predece 
ſors, but that alſo wherein he was infeft by hi 
Predeceſſors, he being then apparent Heir. 
og. tem, If the Heir of Conqueſt be once j 
feft, then the Conqueſt changeth its N arure, Al 
will not aſcend, but deſcend. 
110. Tem, The general Heir falls to the Hei 
ſhip-Goods, and alſo hath Right to Tacks of Land 
or Teinds, becauſe nothing is counted Conqueſt 
but whereupon Infeftment had or might have fol 
 Jowed ; and therefore it may be doubted, if her 
table Bonds bearing Obligement of Annualren 
but not Obligement to infeft, ſhould pertain t 
the Heir of Conqueſt, or to the Heir general. Who! 
111. And ſicklike the Heir general will har 2 
Right to Reverſions and Aſſignations to Gifts Mr 
Ward, Nonentry and Eſcheat; but with this C- 
veat in Reverſions, That if the ame be of Lands u 
which the Heir of Conqueſt doth ſucceed, in tur 
Caſe, they will pertain to the Heir of Conqueſt, il i 
not to the Heir general: As was decided betwy ee 
& Pitcairn Abbot of Dunfermling his Heiz Ye! 
£2: | 
112. And ſicklike the Heir general has Righ 
to the Office of Tutory of the Son and Daughte ry 
of the Defunct, and in reſpect thereof hath th i 
Advantage, That he may procure the Bairn 
enter Heir to his Father; which being done, thi 
Lands ceaſe to be Conqueſt, and become Het 


tage: : And if che Bairn dies without Heirs 15 hy 
| * 0 


_-. Of Beers _ 7s 
Zody, the Tutor will ſucceed and his Heirs tothe 
,ands, and not the Heir of Conqueſt ; whereas if 
eceWhe Bairn had died not infeft, the Lands would fall 
> the Heir of Conqueſt, and not to the Heir gene- 
al: And the Reaſon of the Difference is, becauſe 
n the laſt Gaſe the Heir of Conqueſt is to be ſerv- 
d to the Lands, as Heir, not to the Bairn, but te 
is Father. And in the otber Cafe, the Tutor is 
o be ſerved to the Lands, as Heir to the Bairns 
andi ho were laſt infeft, and not as Heir to the Fa- 
er, in whoſe Perſon it was Conqueſt. . 
113: Item, In Succeſſions the Male. doth ex- 
lude the Female, except only in a Caſe which is 
ingular by the Practick of Scotland, which is this, 
hat the Siſter-german is preferred to the Succels 
on of Lands and Heritages wherein her Brother- 
aa german died laſt infeft and ſeaſed, and excludes the 
Brother who is in the ſame Degree with the De- 
nct, but not German, but only Father's Bairns, 


su beit if his Brother had died uninfeft, the ſecond 
tu prother being of the other Marriage, would have 
anſucceeded to the Lands, & ratio differentie eſi, 
ecauſe the Brother, albeit not German quoad pa- 
inen, is preferred to all the Females, but not ſo 


Juoad fratrem, who is inſeſt after the Father's De- 
eaſe ; for in this Caſe the Practick of the Coun- 

ry prefers the Siſter-german : So that in.this Caſe, 
s in the former, the paſſing or not paſling of In- 
eſtments alters the Caſe and Courſe of Sueceſſion. 


tu 114. Item, The like Caſe is where a Number of : 
Daughters ſucceed to the Father, who ſucceed pro 
1 u portionibus ubi non eſt maſculus ; and if the 


Daughters 


Daughters ſome of them be German, and ſome oil 
ly on the Father's Side: If one of the Germailii 
die infeft, her Siſter-german ſucceeds to her, an 
not the remanent ; but if ſhe die uninfeft, 0» 
| fuccedunt ex æquo. And ſicklike, where a N umbe 
of Siſters did ſucceed to the Father, and one 
them die leaving behind her a Bairn; if the Bain 
die not infeſt, the remanent Siſters- german, ſucu 
dunt ex quo, becauſe they are to be ſerved Hei 
to their Siſter who died laſt yeſt and ſeaſed, or ill 
the Father, if their Siſter was not infeft. Bur Y 
the Bairn was infeft, either as Heir to the M 
3 or as Heir to the Mother's Father; in th 1 
Caſe, becauſe the Succeſſion muſt be to the Bain by 
whis died laſt veſt and ſeaſed, therefore it muſt of 
to the neareſt of Kin on the Father's Side, and nal 
on the Mother's Side: And therefore the Broth 
or Siſter of the Bairn deceaſed (if there was ani 
af the ſecond Wife's) would be preferred to thi 
| Succeſſion; and where there was none, the Fl 
ther himſelf will be preferred; and failzieing one 
him, his neareſt of Kin upon. the Father's Side. 
115. But it is to be conſidered, that feeing th 
Diverſity is only in reſpect of Inſeſtment, tha 
therefore in the Caſes where there is nd Infteftmenl 
either not requiſite, or not paſt, the Heir to ti 
Defunct is the neareſt upon the Father's Side: A 
for Example, If one die leaving three Daughter 
and that he had Right to ſome Reverſions an 
Tacks of Lands; and if one of the Daughters die I 
leaving a Bairn, who before its Deceaſe was ſerve 


and —_— * Heir either to his Mother 0 
| _ Goodlire; 
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SY cQtrdatdNonently, 4 
Patte; in this Caſe, jus &f acguiſit um perfecre 
WS the Bairh': Which after the Bairn's Deteaſe, 
s to the heateſt of Kin on the Father's Side. 
rot en the Mother's Side: And ficklike, i 
ic Father of the three Daughters had hetitable 
ds or Contracts whereupon he got nb Infeft- 
nt before his Deceaſe ; in this Caſe, the Bairn 

WT the siſter-Defunct being retoured general Heir, 
ſaid is, tranſmits the Right to the neareſt of 
n upon the Father's Side: But if either the Fa- 
tr or three Daughters were infeft upon heritable 
nds or Contracts, or if the Daughtef deceaſed 
ained herſelf infeſt upon the heritable Bonds or 
tracts; in theſe Cafes, or either of them, the 
irn being only ſerved general Heir, but not ins 
, would not tranſmit the Succefſion to the Fa 
er's Side, but to the Mother's Side; becatife ei- 
Er the Mother or the Mother's Father died laſt 
ſt and ſeaſed, to whom the Heirs of the Baifn 
the Father's Side cannot poſſibly ſucceed. 


Of Ward and Nonentry. 


6. Tn, If che Lands which pertained to the 
VDtaiefunct hold Ward of the Superior, the 
ir being Minor cannot enter till he be of perfect 

af * which in the Male is Twenty one, and inthe 
ae male Fourteen Years : But if the Superior dif- 
vel fe with the Minority, they may enter; ay 
* King's Majeſty does never ref e to grant Dif- 


ire; 
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nation (which paſſeth the Cafhet and Signet 


44 Ward and Honentoy,. 


only) providing the Donator crave the "Np ann 
_ conſent thereto ; otherwiſe the Licence and Dill 
penſation bears this Clauſe, . That it hall be b 
Prejudice to the King and bis Donator 70 the Rigi 
of the Ward, 1 
117. Item, The Donator to the Gift. of wail 
may enter immediately to the Lands without! 
Declarator, and may uplift the Mails and Dutiei 
and warn the Tenants to remove: And the con 
mon Exception that uſes to be proponed in Remo 
ving is, That the Defenders are Tenants to ſuch 
Perſon who is heritably infeft, and he not warnei 
is not relevant againſt a Donator to a Ward, bl 
cauſe the Donator during the Time of the Wardi 9 
in Place of the Maſter, and ſo there was no N 
ceſſity to warn the apparent Heir of the . Maſter. 
118. Lem, The Tacks or Infeftments made bil 
the Defunct will not defend the Tenants or Pe 
ſons to whom the ſame is made from the Donato" 
Action of Removing : And albeit the Infeftmeni 
be confirmed by the King, except the Tame be 9— 9 
ven to be holden of the King, yet the ſame vi 
not defend a againſt rhe Removing ; and the Reaſa 
is, becauſe all Confirmations granted by the Kin x 
bear this Clauſe, Saving and Reſerving to. il 
Majeſty and bis Succeſſors the Rights, ks Wm 
Services dus to them forth of the Lands ue 
: Confirmation 19 granted. But where the Infeſ 
ment is given to be holden of the King, and con 
firmed, that ſtays the Ward pro tanto, becauſe tli | 
King cannot have the Ward of the Lands where 2 
be bas a Vaſſal livi ing; ; but the Ward! is 2 
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Uard and Nonentrr. 45 
e Infeftment confirmed was temporal, and for 
Wifctime only; as is commonly in Infeftments 
BF inted by the Husband to the Wife, and if the 
feeſtment confirmed was heritable, then the 
ard could not vaick by the Deceaſe of the 
Wiſponer, nor by the Minority of his Heir; be- 
Wu he was fully diſſeaſed of the Right of the 
nds before his Deceſe. 
119. tem, The Relict will have Right to the 
WE crce, notwithſtanding of the Ward. N 
120. Item, If the Heir enter not after the Ex- 
ring of his Minority, then the Lands are in Non- 
try, and not in Ward, becauſe the Ward is end- 
J and during the Ward it could not be called 
Nonentry, becauſe the Heir could not enter; and 
erefore Nonentry begins after Expiring of the 
ard: But the Nonentry ſubſequent to the Ward, 
of the Nature of the Ward, and not of the Na- 
re of common Nonentry, eſpecially if the Warda- 
r be in Poſſeſſion; for then he continues his Pol- 
mon without obtaining Declarator upon the Non- 
ry, and he has Right to the full Mails and Du- 
es, and may remove Tenants, as he did the Time 
the Ward: Whereas in Nonentry, there is not 
Title and Right without a Declarator; and 
hen the Declarator is obtained, there is no more 
Ne for the Years preceding the Declarator, but 
ee retoured Duty, if any be: But where no Re- 
ur is, in that Caſe the Donator to the ſimple 
onentry will have Right to the full Mails. 
121. But it is to be conſidered, that the Non- 
try ſubſequent to a Ward, pertains not to the 
ij oi 


44 ard and Noneniy, 
| Donator of the Ward, except for three T erms4 
ter Expiring of the Ward; for after that, the M 
cond Donator will have Right. Likeas alſo i 
firſt Donator to the Ward, if the Heir come ® 
Majority, and might have entred, but deceaſeſ 
before he entred de facto, leaving behind him i 
Son or Brother, Minor; in this Caſe, the fi 
Donator has no Right to the Ward of new, fk; 
by the Minority of the ſecond Heir; bur ti 
King hath Power of new to diſpone the Ward tg 1 
ſecond Donator : And there is no other Rigi 
granted but three Terms after the Expiring of th 1 
Minority, albeit it might ſeem that it is not a n 
Ward, but the fame vaicking by the Deceaſe i 
one and the ſelf ſame Fiar ; and the Gift grante I 71 
by the Fiar bears the Ward to be diſponed for al 
Years ſince the deceaſe of the Fiar, and ay a1 3 b 
while the Entry of the righteous Heir; but . 
Lords fand, That ay and while the Entry of th 
| righteous. Heir reſpected not actum, but Bly * 
tem vel potentiam, and in rei weritate ; the de 4 
_ ceaſe of one Fiar, and the Unity of one Derſog de 1 
ceaſing, infers not the Unity of Vacation, neit ha 
of Ward nor Marriage. But it is enough, that th 3 
Lands hold Ward of the King, and that any d 1 | 
the Predeceſſors was inſeft holding Ward; for« bp 
therwiſe it ſhould be in the Power of the Vaſi i 
and his Heirs, to hinder and impede the falling oi 
the Lands in Ward and benefit of the r am 5 . 
by not entring: And albeit the King, or any oi 
ther Superior, might compel the Heir to enter, 0! A 
orherw wile x be bas thee an. *. Nan by toll 


Non- 
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caard and Nonentry, 47 
ns WW onentry, either ſimple, or by that which is ſub- 
c ent to the Ward; yet it is not reaſonable that 
"i Superior's neglecting of his own Benefit in by- 
ne Time, ſhould prejudge him ef the Ward and 
ale 1 1 arriage hereafter, when the ſame vaicks: And 
im is was found quoad the Ward, in an Action pur- 
fue by the King's Majeſty, then being Duke of 
tal any, and Donator to the Ward of the Ewing 
t u Buchan, againſt William Earl of Morton, being 
Uo Wt Donator thereto. Arid the other, in the 
OW atter of Marriage, was found betwixt Sir Föhn 
ne of North- Berwick, Donator to the Marriage 
ne 4dan French of Thornidykes, againſt ohm Crat- 
eg: and the faid Adam his Siſters, who came to 
ne Lands by deceaſe of their Brother. But it is 
* be obſerved, that if the firft Heir (by whoſe 
Minority the Ward vaicks) deceaſeth Minor; in 
Wat Cale there is no new Vacation of the Ward, 
wer che firſt Ward continues in Pavour of the Po- 
ua cor. And ſicklike, if the firſt apparent Heir 
dee unmarried; in that Caſe the Marriage of the 
cx apparent Heir will pertain to the firſt Donas 
rr, and not to a ſecond. But it may be doubred, 
th the firſt Heir die married, but Minor, and not 
ett, whether the King's Majeſty falls to the 
r larriage of the next apparent Heir, being un- 
b 1 narried, which may be diſputed in utramque par- 
*. And for the Vaſſal it may be alledged, That 
e King cannot fall by the Peceaſe of one and the 
me Vaſſal, bue to one Marriage, eſpecially where 
e apparent Heir, who was married, died Minor, and 
ot infeft, aequs altu, neque potent ta. Next, That the 


48 "rand and — 


Avail of the Marriage cannot be craved but at thi 


perfect Years of the apparent Heir, becauſe bi 


cannot pay the Avail, but by giving Security o 
his Lands ; which he cannot do, if he be not in 


5 feſt, nor able to obtain himſelf infeft. But on t 


4 other Part, it may be urged for the King” s Maj 


ſty, That he might have the Marriage of the api 
parent Heir of his Vaſſal, one or more, as the ſan 

Halls out ; and he doth fall the Marriage of all th 
Females, albeit there were never ſo many of then 
And as the King's Majeſty continues his Benefit 

of the Ward, fo the ſecond Marriage is but a Con 
tinuation of the firſt; And albeit the King s Do 

nator can but crave one Marriage, in reſpect oi 
the Conception of the Gift, which bears the Mar 
Triage of the firſt apparent Heir aominatim; and in 


cale of his deceaſe ynmarried, the Marriage of th 


next apparent Heir: Yet it cannot exclude thi 
| King” $ Majeſty from diſponing of the ſecond Mar: 
riage when it vaicketh. f 
122. But all Things being pondered, it ſeem f 
that the Deciſion, in Juſtice, muſt fall in Fa vou 
of the King or any other law ful Superior, to have 
all the Marriages as they vaick: But in this Cale 


the Lords will have a Care of the Modification oi 


the Avail; and ſo the Lords inclined in this Cafe, 


in Noribberwick's Action and John Cranſton the 


King's Donator, of the Ward of Marriage of the 

Daughters; for the Lords gave the Benefit of the 
two Marriages to two Donators, but modified the 
Avail of the firſt Marriage to a very mean Matter: 
Bur 185 the Lords found, That the Avail of "oY 


Ward and Ponentey. 4 


Ia Marriage, modified, as ſaid is, ſhould be paid 
: * ie Daughters, albeit they were neither Heirs 
r Executors, but as Heritors of the Lands by 
Which the Marriage fell; and found, That the 
Jas Lands might be poinded, diſtrinzied, and ap- 
Fiſed for the fame, and fo found the Right of the 


Ap: f arriage real contra fundum ; which was well de- 
ame ed, becauſe the Marriage is a Part of the Rad- 
thei N due to the Superior, whereof he cannot be 


frauded by the N onentry of the apparent Heir 


gef the Lands. 

om 123. Item, It is to be remembred; That the 
Do Vard and Marriage cannot vaick to the King, but 
t oy the Death of one who was either actually infeft 
lab Ward-Eands, or might have been infeſt as 
d u pparent Heir to one of his Predeceſſors: But if 
the de King's Vaſſal was denuded of the Right of the 
the BWV ard-Lands by Reſignation in the King's Hands, 
fare favours of his eldeſt Son, and apparent Heir, re- 


Wrving his own Liferent, with the Reverſion, u 
In a Roſe-noble, whereupon his Son was Laſed 
efore his Fathers Deceaſe. In this Caſe there is 
o Vacation of Ward, or of Marriage by the De- 
eaſe of the Father, becauſe he was not the King's 
Peritable Vaſſal before his Deceaſe, but was de- 
uded in Favours of his Son, ut ſupra. 

124. tem, When the Heir of Word-Liands is 


the 

the W&14jor, and craves to be -entred, he muſt pay to 
the Wis Superior a Relief for relieving him out of his 
the ard; which Relief is the retoured Duty of the 
er: Nands for one Year, and that by and attour the 
the onentry, if the Lands be found by the Retour to 
rt have 
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5% Hid and new Extent. 
have ben in Nonentry for the Space of one Ten 
or more, after expiring of the Ward. 


the Duplication of the blench Duty: And as 8 
Feu-Lands, the Clauſe of the Charter common 
bears, Duplicando feudifirmam primo anno imri 


PT ritatem pro duplicatione feudifi m. 


126. 


where the Lands are retoured, without Reſpect ( _ 


ty of the Feu-Lands, is always the Feu-duty: A 
as to the Quantity of the retoured Duty in blen 
and Ward-Lands, it is ſometimes the doubt 
ſometimes the triple or quadruple, ſextuple or ſen 


5 King 8. Taxation; and in the * and othel 


125. Ad imitationem of this Relief in Wag I 
Lands, the Vaſſals of blench Lands do pay a ö 
Relief at the Entry of the Heir, but that is on 


us; and if the Charter bear it not, yet the C 
ftom of the Chancery, is, not to give out a PHH 
cept upon a Retour, but with the — * 1 


Ol 4 and 1 new Extent. 


7 mw The Were 4 * 1 
blench Lands, differ not in Form, bi 
is ruled Wee to the Cuſtom of the "Shi 1 


the holding blench or ward; but the retoured I 


tuple ofthe old Extent of the Lands in every Shire 2 
as in Fife, commonly fifth or quadruple ; and i 
the Meſt, it is commonly the ſixth or ſeptuple 2 
whereof they complain not ſo much for the Rell 
tours, but becauſe their ſimple Mail of old Extell 
was too high, according to which they pay 


R 


Th ; evinces bordering with Exg/and, the retoured 
iy i only che fingle or the double of the old 
wal ent at furtbheſt. N 
127. And the Reaſon of the Difference of the 
on eight of the new Extent may be taken from the 
ame and Reaſon of ſetting the fame ; for the old 
Jon 1 tent was made in 'Fime of Peace, and the new | 
ent was made in Time of War; and in reſpect 
reof, the Places of the Kingdom neareſt to En- 
, with whom we had Wars, and who were of- 
in employed for Defence of the Kingdom, had 
er new Extent made to the double, ſimple, qua- 
Wuple, Sc. And the Places more remote, as Gal- 
* ay, and far North, had their new Extents made 
1 4 the ſextuple or ſeptuple: But this is not ne- 
ay, but probable ; only this is certain, That 
a0 4 ere were two. Extents made of the whole Lands 
te Country, according to the Worth and Eſti- 
rion at the Time; whereof one is called the 
& a Extent, which was taken tempore pacis, and 
new, which was taken /ermpore guerre ; and ac- 
ding to. the old Extent, every Pound Land pays 
end chin the Kingdom its Taxation to the King, 
bel unting 30 Shill. for each Pound Land at each 
w, which was Three Pound a Year, when the 
mire Nation was L.zoo00, which makes the old Ex- 
d i of the whole Lands come to 33333 J. 65. 8 d. 
128. New: Extent, is that which we call the re- 
teu red Duty, whereof the Reaſon is, becauſe all 
eres bear chis Clauſe, Et quantum valuerum 
7 err alin vel tempore pacis, & quantum nunt 
l r alen 


her? 
W's 

N 
1 
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=. Old and new v-Extent; 
walent tempore guerre ; and therefore the I nqueſſi 
in the Service of their Brieve, are bound to inſei 
this Point as well as the reſt; and becauſe the / 1 : 
ſwer or Service muſt be returned to the Chance: 885 
after which the Service is called a Retour: Ther 
fore the new Extent mentioned in the Service a 
Retour, is called the Retoured Duty; and the oi 
Extent cannot be called the retoured Duty, albe 
it be contained in the Service or Retour, Seca I 
the Vaſſal is bound when he enters to his La 
upon. his Service, to pay the new Extent to ti 5 
King, either for Relief or N onentry, but not ti 5 
old Extent. bu 
129. Item, The Direfior of the ey me 
on their Service being retoured, directs Precepl 1 
incloſed in white Wax, as the Brieves are to th © 
Sheriff of the Shire where the Lands ly, whit 
Precept bears a Command to the Sheriff to gi 
Saſine of the Lands to the Perſon who is ferro I 
and retoured Heir to his Predeceſſor, but with th 
Clauſe, Capiendo ſecuritatem pro decem aut vigil 
libris, Ec. or ſo much more as the retoured Du 
comes to yearly, ly, for ſo many Years as the Lani 
by Retour are found to be in Nonentry ; and «ln 
o for a Years Duty of the new Extent or retowl 
Mail pro relevio, if they be Ward-Lands ; and i 

they be blench, for Duplication of the blench Di 
ty, and if they be Feu, for Duplication of the Fe 
Duty; and at the Delivery of this Precept of Si 
ſine by the Director to the Party, there is nll 
by the Director in his Book, called, The Boot 
3 a Note of the Sun, for the wad i 


— 


op and new extent. 5 


10 riff ſhall take Security in this Form, Reſponde- 
2» vicecomes pro ſumma e ratione ſaſinæ, Ec. 


na tali, &c. de terris, Sc. And according to 
Reſpondeo, the Sheriff is charged yearly to 
WE ke his Accompt to the Exchequer, which is 
od yearly in fer: oo oo a lg 
130. Conform to this Precept, the Sheriff, when 
> ſame is preſented to him, takes good Security 
m the Party for Payment of the Money con- 

ed in the Precept, .and thereafter gives Safine, 
Wd for giving Saſine, takes a Saſine Ox: And al- 
it the Precept be not preſented to the Sheriff, 
Ir Safine taken thereof, yet the Sheriff, by Cu- 
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5 gm of the Exechequer is ſtill charged with the 
bande, and compelled to pay the fame, where- 
* there is no probable Cauſe but this, That it is 
"""Wcſumed, that the Party Raiſer of the Precept 
; di not neglect to take Saſine on the Precept, e- 
* cially ſeeing it bears this Clauſe, Preſentibus poſt 
att WP ximum terminum mini me valiturix. 
> "IS 1 31. But albeit Saſine be taken, and Security 
Du een for the Money contained in the Precept, yet 
on Supplication of the Party, who was ſeaſed, 


ae to the Lords of Exchequer, craving to be 
ee of the Payment thereof, upon ſome juſt Rea- 
, whereof this is commonly one, That the Gift 
the Ward and Nonentry was diſponed to him- 
5 sor to a Donator, to whom he has given Sa- 

action; the Lords will relieve both the She- 
, and the Party Giver of the Security: But al- 
Fit the Party ſhow a Gift of Ward, Nonentry, 


5 


7 ad Relief, and therefore be freed from the By- 


runs 


54 Sjcceps directed t to the Superior 


runs, yet he will be never freed from oy bong. £ 
the Relief, albeit it be contained in the Giſt, bel 
cauſe ſuch is the Cuſtom of the Exchequer. ' 
132. Item, It is to be remembred, That albe 270 
| there be Gift granted of Nonentry or Ward ſn 
_ ply, yet if the ſame be taxed, the ſimple Gift will 
not comprehend the Taxt, 3 the Taxt 
diſponed expreſly; ratio ef, becauſe the Taxt- 
ry being liquid by the Infeftment, is a Part of ti 
King's ore? Rent and Duty; whereas the oth 
is a Caſuality only; for the Taxt-ward and Ne 
entry may be craved, and the Ground poinda 
therefore, notwithſtanding that all the Years nl 
the Ward are expired: But in a fimple Ward, thn 
Ground cannot be poinded, but the Action is onl | 
eompetent againſt the Intromitters with ti 
| Mails and Duties; for a Taxt-ward is of the N 
ture ofa Feu-duty during the Time of it, or of Au 
nualrent diſponed furth of the Lands, and à fin 
ple Ward is of the Nature of an Infeftrnent 3 
. ad tempus. oy WW 


; re, direct ed io the. Sup ? 
rior. 4 


13 3. ltere Lands are retoured to be hol 
den of another Superior than thi 

King, in this Cafe the Director of the Chance 
at the Requeſt of the Party, gives forth Precep' 
cloſed in white Wax, directed to the n 


pꝛecepts directed to the Superioz, 55 
Lands, commanding him to infeft his Vaſſal 
che Lands to the which he is retoured Heir, 


vaſſal doing that to the Superior, which he is 
iged to do of the Law, upon which Precept the 
Ef! either perſonally or a Procurator for him, 
es to the Superior, and requires him to give In- 
iment; which Infeſtment, otherwiſe called Pre- 
pt of Saſine, the Vaſſal or his Procurator pres 
Wits to the Superior, written i mundo; and if the 


e pperior refuſe or delay, takes Inſtrument there- 
on in Preſence of a Notar and Witneſſes and 


We urns the ſame to the Director, who ther 

es forth a ſecond Precept, called Meminimas, 
erewith the Superior is of new required;/and In- 
ments taken, t ſupra; upon the Report Where- 
there is a third Precept directed, called Furca, 


och is uſed by the Vaſſal, according to the other 
Ae; and upon the Report of this laſt, the Di- 


or gives a Precept to the Sheriff of the Shire 
eere the Lands ly, commanding him to give the 
aal Saſine of theſe Lands, in reſpect of the 
Wperior's Contempt. But commonly the Superi- 
before the directing of the laſt Precept for giv- 
of Saſine, uſe to paſs Suſpenſions before the 
rds of Seffion, and ſummons the Vaſſal to com- 
r before the Lords, to hear and ſee the Charge 
ied upon theſe Precepts ſuſpended ; which Suſe 
Wnfon is commonly granted by the Lords, by 
nſignation of a Precept of Saſine ſubſcribed by 

WE Superior; and at the Day of Compearanee, 
KReaſons of Suſpenſion are diſcuſſed before the 
ords, and Juſtice done therein, according to the 
—_— W 
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is relevant in the Law, and admitted by the Lori 


the Superiors, whereupon alſo they uſe to found ti 
Reaſons. of Suſpenſion; ſuch as the Feu- duty oli 


Vaſſal deceaſed, or the apparent Vaſlal being Ya 1 | 


the Superior: but none of theſe will be found 
relevant Ground of Suſpenſion; and notwit! 


_ the Superior is willing to enter his Vaſſal, there vw 


the Lands as Heir to his Father by a Precep 
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Relevancy thereof. The Reaſons of the Suſpali 
ſion are commonly theſe, That the Prece 
are conditional, Vaſſallus faciendo ſuperiori, qu 
de jure facere oportet ; ; and that by the Rl 
tour the Lands are found to be in N onentry ll 
many Years, which muſt be paid; which Reaſi 


becauſe, as it is the Condition of the Precept, o 
is verified by the Retour. P 
134. But there be many other Things dus 1 


ing of divers Years bygone, the Liferent of 


and Day at the Horn, the Lands fallen in the 50 
perior's Hands by Recognition, either by the N 
ture of the Holding, as being Ward, or by a Clauß 
irritant, not to annailzie without the Conſent oil 


- 
[IK bs * 


ſtanding thereof, the Precept conſi igned by the St 
perior will be ordained to be given up to the VA 
fal, only the Lords referve to the Superior li 
Right and Action againſt his VaR for the fil 
Duties and Caſualities. 

135. But it is to be ns 1 bat wha 
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no Neceſſity to the Vaſſal to retour himſelf to thai 
Lands; but the Superior may infeft bim i 


* clare af; and Saſine taken tak this Pre 
eff 


J & lozecepts of Hanne and Clare conſta. 57 
t, gives the Vaſſal as * to the Lands, 
if he 125 deen retourtd. . 


„ # 


. of oy ae 7 "Mi 
conftat. OS 


136. B U T t there is a Difference Geras u 4 
Saſine upon 4 Retour, and 4 Saſine 
don 4 Precept of Cleve conſtat: The Saſine Upon. 
ſe Retour verifies him to be Heir to his Predece(- 
r, & active & palſivs; but the Saſine of Clare 
tat only paſſive, except againſt the Su perior, 
ntra quem valet rogue modo; and alſo is woo 
load the real Rights of theſe Lade as fully as 
don a Retour. | II 
| 137. And further it is to be ad verted, That thi 
perior by ſuffering his Vaſſal to be entred If | 
Wc Sheriff, tines nothing but the Saſine OE; | 
1 @ e e thereof, he remains Superior as 
138. For it is to be cönülderedl That this Form 
Precept againſt the Superior tor infefting His 
afſal, is only in this Caſe, where the Superior 
as infeft in his Superiority ;' but where he is not 
eſt, and only apparent Heir to the N | 
| this Caſe the Vaſſal craves no Precept 8 
etour, becauſe it Would be unhte re 10 him 
be infeft by one Who is not infeft himſelf, but 


lows 9 Order” 23 22 by: the Act of Par- 
AN . liament 
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58 Tinſel of Superiozity, 
liament James III. anent charging the Super io 
apparent Heir to enter to the Superiority with 

40 Days if he be within, and upon 60, if he 2 
without the N 9 0 


Tinſe of Superiarity. . 


139. Aber. which Charges, the Days. ben 1 
expired, the Vaſſal raiſeth Summa 9 
upon 21 Days Warning before the Lords; a 
alſo againſt the Superior's Superior, to hear al 
ſee his own Superior tine his Superiority, dun 1 
his Lifetime; and the mediate Superior to be «if 
cerned to enter and receive the Vaſſal to ta 
Lands; upon which Summons, if the Vaſſal oi 
a Sentence and Decreet, then the Superior is «i 
cerned to tine his Superiority, and de facto tine 


it during his * and all Caſualities ther 1 


of. 


140. But it is to be remembred, That if ta 
mediate Superior be not infeft, the Vaſſal will b i 
compelled to take out his Decreet of Tinſel oi 

Superior! 17 and thereafter to raiſe the like Chu 

ges againſt the mediate Superior, to enter to l IY 
Supertoricy with Certification, ut ſupra, & /ic if 
inceps, againſt all other Superiors interjected, wii 
he come to the King; and the Summons. conclude 
againſt the Director, to give forth Precept 6 | 
ſealing the Vaſſal in the Lands. N 
141. Item, If the Superior holds the Lands War I 


and be Minor, ard unentred, he may be charge Hh 


Taten of Duperitozity. 79 
rity his Vaffal to enter to his Superiority within 
Wo Days, and ſummoned to that Effect; but the 
Words will not decern him to tine his Superiority 
rate wards, but only declares the Diligence 
ene by the Vaſſal, to be as effeftual to him, as if 
e was ſcaſed, both for ſtaying the Nonentry of 
e Lands, (if any be) in reſpect of the Superior; 
ea alſo in reſpect of the Vaſſal qu, eſfelta pro- 
cetatis againſt his Tenants, and others having 
L =: 
142. Ten, It is much queſtioned, in the Caſe 
bere the Superior is decerned to loſe the Supe- 
ority, whether he tines it during his own, or his 
a aflal's Lifetime, or both, whilk hath great and 
robable Reaſons on all Sides : For if the Superi- 
„, who was decerned to tine the Superiority, de- 
ae; and he who fucceeds to him, enters to the 
periority, it would ſeem reaſonable that the 
aſſal ſhould become Vaſſal to him who thus en- 
rs, and not remain Vaſſal to the Superior me- 
ate; whereof this may be à great Argument, 
hat the mediate Superior receiving the Benefit 
at is due to him by Law, by the Entry of his 
wn Vaſſal, whereby he will fall all the Caſuali- 
gs of the Superiority, which will juſtly pertain to 
m, as the —— of Liferent, G. that therefore 
ſhould not alſo retain the Caſualities which 
+ ay vaick to him as Superior to his VaſlaPs 
143. On the other Part it is urged, That the 
ab-vaſfal being entred by the mediate Superior, 
ad become once his Vaſſal, cannot ceaſe to be his 
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60 : 
Vaſſal, without his own Conſent, ſeeing he has ti 


_ auferri, viz. That he holds either immediately 
the King, or of another. mediate Superior, bh 
which he has fewer Superiors In betui 14 
him and the King. 1 
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for it may be that the Superior ſhall die ſhort g 


Caſe he ſhall. ly under the Danger of :Nonent 
for Fault of a Superior, and not get a Guperior:l %d 
he ule the former Order. 


judged, becauſe albeit he get a Vaſſal by his * 4 
yet he only gets a Vaſlal of Superiority, and nM 
of Property; ſo that if the Sub-vaſſal ſhouldh 


the Entry of the immediate Superior, the Lifere 
of the Sub-yaſſal would pertain, to the immedi 
ate Superior, who is newly entred, and not to th 74 
mediate Superior, quod eſt abſurdum ex lege. ; 


-muſt be loſt during the Lifetime of both conjuncti 4 
that is to day, of the Superior and Vaſſal, oth 
_wiſe, if the Vaſſal died, the immediate Superia 1 
who has loſt his Superiority, being alive, the He 
of the Vaſſal would not have a Superior to ente . 
to, but would be forced to charge his immedi 
Superior to enter with Certification, That ui 
mould loſe his Superiority, quod n al 
cauſe he has loſt it already. 5 it | 
. x 147.0 


Cintel of Ss. 5 


Benefit, vel jus quaefitum quod nou poteſt ei in * 


144. 240, The Sub-vaſſal is not put in iu 


after he enters eo vivente; and that the next Su 
ceſſor ſhall ly out of the Superioxity ; in whidi 


145. 3tio, The mediate Superior may be: p 


Year and Day at the Horn, either before or aft 


146. Item, It is thought that the Superiorit 


= Baſe and publick Inkektments. 61 
FA 147. But in this there would be a greater Que- 
ini on, if the immediate Superior did enter and ob- 
n himſelf infeſt befor the Vaſſal's Deceaſe: But 
or, Wl theſe Queſtions J leave to be diſpute, becauſe 
cy are Rot decided: ft th of oh tu ea DUE 
148. Item, To the Queſtion, this Conſideration 
Way be added, What if the Vaſſal were to fell his 
ands? Whether the Confirmation of the mediate _ 
perior would be a ſufficient Right to the Ac- 
whidWirer or not} And the Reaſon of this Queſtion 
vecauſe a great Part of the Right of the Lands 
WE pends upon the Confirmation of the right Supe- 
Nr; and, for clearing hereof, the Particulars fol- 
e pu ing are to be adverted to; for Lands may be 
Ent id to be holden either of the Anailzier or of 
d e Superior: The firſt is called a bafe Infeftmenr, 
ud Wd the other is called a publick Infeftment, in- 
r ae oatione ſed non perfectione, till it be confirmed. 
J 8 N 
tou Baſe and public Inſeſtmeut. 
19. A Baſe Infeftment being diſponed to be 
1411 holden of the Diſponer being cloathed 
periaßß ich Poſſeſſion, is a perfect Infeftment n ſuo ge- 
e Hefe, but is not fo perfect and publick as the other 
ente be holden of the Superior. ee. 
edu 150. A baſe Infeftment is ever to be preferred | 
dat an Infeftment given to be holden of the 
;, be perior, if it be not confirmed by the Supe- 
err, becauſe it is not an Infeftment till it is con- 
5. 3 __ firmed; 


r1orit 4 
met 
or 


*. 


62 Bafe and publick Juteftments, 
| firmed ; and it is fo null of the Law, that the Null 
lity thereof i is ever received by Way of Exce 5 

if the Title and Infeftment alledged to be nul, 1 
bears to be holden of the Superior... 4 
151. Item, Albeit it be confirmed by the Supd 1 
| rior, yet the baſe Infeſtment which cloathed wit 

Poſſeſſion is preferred thereto, and the publick In 
_ feftment confirmed, as ſaid is, will only carry th 
Receiver, to the Superiority of that baſe Infeftmen, 
but the Property will pertain to tha Poſſeſſor by A 
Virtue of the bale Infeſtment. 5 


152. This is true, not only N che baſe In- 
ſeeſtment i is prior to the publick, but alſo where 1 
is poſterior to the Charter given to be holden 
of the Superior, but before Confirmation thereof, 

quia tune medium impedimentum interveniens of 7 
the baſe Infeftment cloathed with Poſſeſſion before il 
the Confirmation, hinders the Confirmation to be 
drawn back to the Date of the Charter confir 4 
med. | 3 
153. hem, Baſe inſaſtwent, whether anterior 9 
or poſterior to the Publick, if it be not cloathed 
_ with Poſſeſſion, but that the Publick be confirmed 

before they apprehend Poſſeſhon, will be poſtponed 
-. the Publick, and the Publick preferred there · 
to. But this ſuffers an Exception of baſe In 
4 granted by Husbands to their Wives i 
depending upon Contracts of Marriage, which in Wl 
Favour of Marrifge are accounted both publick, 
and cloathed with Poſſeſſion, in reſpect it is eſteem- 
ed that the Husband bruiked the Property by tis 
1 s 9 and that his Poſſeſhon was 7 50 
eſſion 


W Baſe and publick Jnfeftments, 63 
on. But if the Infeftment granted to the 
1 ife, was granted ffante matrimonio, and baſe, 

a chat by and attour the Lands to the which 
vas provided by Contract of Marriage, in that 

ce her baſe Infeftment has no Privilege before 2 

blick, except it be cleared that there was no 

Wntract of Marriage at all, and that ſhe had 

ted the Lands to the which ſhe was provided 

the Contract of Marriage, and gotten the other 
che fame ; in which Caſes ſhe will bruik her 
Ends with the like Privileges, as if the ſame had 
. WE pended upon the Contract of Marriage: For 

Where there is no Contract of Marriage betwixt 

e Parties, it is thought juſt and reaſonable that 
e Husband may give a conjun&t Fee ſtante ma- 

nmonio, providing it be effeiring to his Eſtate, and 

re exorbitant. 8 ar 
154. lem, A baſe Infeſtment apprehending . 

ſſeſſion per conſtitutum, that is to ſay, where the 

Wands are ſet in Tack to the Diſponer, for Pay- 

ent of a Duty, which Duty is paid to the Re- 

ier of the baſe Infeftment, the ſaid Infeſtment 

= accounted cloathed with Poſſeſſion, per banc 
AM/itntionem civilem, ſicklike as if he were natu- 
ly inPollefion. „ 

155. tem, The like is, where the Haver of a 

e Infeftment bruikes per «ſum fructuarium, 

hoſe Liferent is given or reſerved in the baſe In- 

ST. SE on. EN. 

W 156. But in theſe two laſt Caſes, the baſe In- 

ſtment is only preferred to the Publick inter ex- 

aneos, ſed ubi eft inter ſuos & liberos ex una, & 
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extraneos ex altera; the Strangers, with the Pub 

lick, are ever preferred to the Baſe granted by ii 
Father to his Children, either per a, þ f 
per reſervationem uſusfruct ux. 1 

157. Item, Infeftments of Annualrent given 3 

baſe, are accounted cloathed with Poſſeſſion afterM 

the Date of the baſe Infeſtment, if the Giver there 
of make Payment of the Annualrent for one Terug 
or more, albeit this Payment being made by the 
Debitor, who is obliged thereto by his Bond, my 
as well be referred to the Bond, as to the Inſeſ- 
ment ; and that the Creditor recived no real nor 
natural Poſſeffion by uplifting the Annualrent furt1 
of the Lands, or from the T enants Occupien 
thereof. : 

158. Item, Tis mought that: an Infeſtment of 
| Warrandice, albeit baſe, in Caſe of Eviction of the 
principal Lands, will be preferred to a publick 
poſterior Infeſtment, albeit the ſame did not ap: 
prehend Poſſeſſion before the Eviction, in reſpect 

it could not apprehend Poſſeſſion before it; and 
A Act ione Juris the Poſſeſſion of the Principal Lands 
is holden for Poſſeſſion of the Warrandice ; but 
this is not ſine ſio Fern and "ly be made dir 
pureable. 

159. In the Concourſe 150 two baſe Infeftments 
the prior is ever preferred to the poſterior, except 
the ſecond be cled with Poſſeſſion by the Space of 
Eight or Ten Years, in the which Caſes the Pot 
ſeſſors are preferred in judicio poſſeſſorio ; That 5 
to fay, in Removings, and double Poindings, in 


Which Caſe the Ecce ptions N NEE 0 
oy e 
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e Infeftment (albeit poſterior) cloathed with 
e ſaid Number of Years, is ever found relevant, 
Worwichſtanding the other's Priority, except he 
n reply upon Poſſeſſion alſo apprehended by his 
Wrior Infeftment either civil or natural; but in u- 
cio petitorio, viz. in Actions of Reductions, the 
Prior baſe Infeftment is ever preferred to the po- 
erior, without reſpect to the Poſſeſſion. 
160. Item, That which is ſpoken of publick In- 
ftments to be holden of the Superior by Confir- 
ation, is alike true in publick Infeftments of 


Lands or Annualrents granted to the Receiver by 
the superior, upon the Reſignation of the Annail- 


ier for a publick Infeftment, upon a Reſignation 
nd Confirmation from the Superior, are alike in 


he Practick of Scotland, & ſunt jure noſtro pares 
be NMermini; and albeit they be alike guoad ſuperiorem, 
ct Wet they have ſome Imparity and Difference other= 
Wiſe: For an Infeſtment upon Reſignation com- 
> rehends aniverſitatem jurium, and ſpecially omnia 
nd Reverſionum abſque ceffione ; whereas an In- 


ftment confirmed doth not properly comprehend 
ura Reverſionum, except they be aſſigned; atleaſt 
has often been diſputed, but never yet found ful 


ts, 161. Item, After Reſignation made by the Val 
pt in the Superior's Hands (which is commonly 
of one by Procuratory and Inſtrument of Reſignati- 
n) in Favour either of the Superior ad remanen- 
en, or in Pavour of a third Party n favorem. 
in de Refigner can do no Deed in Favour of ano- 
10 


er Party, in Prejudice of the Reſignation made 


dienuded by the Reſignation: And yet if the Diſy 
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ut ſupra; and if betwixt the Reſignation made 
Favour of a third Party, and accepted by the 

perior, the Reſigner ſnould give a baſe Infeſtme 

of the Lands to be holden of himſelf, in Favour 
another Perſon, that baſe Infeſtment, albeit it ſhoullf 
apprehend Poſſeſſion, before the Superior grants 
the Infeftment upon the Reſignation, yet the fan 
will be null and reduceable, as granted d 707 hi 
Bente poteſtatem, that is, by the Diſponer who y 


ner had denuded himſelf, not by Reſignation, þ 
by Charter to be holden of the Superior, and $ 
fine following thereupon, he might at all Times 
fore the Confirmation of the ſaid Charter, grant 
baſe Infeftment, which apprehending Poſſeflion ! 
fore Confirmation of the ſaid Charter, would 
preferred to a publick Infeſtment; ſo paſſing t 
Confirmation, as ſaid is, & ratio differentie 0 
_ becauſe in the Reſignation intervened duplex att 
one of the Reſigner, another of the Superior a 
cepting the Reſignation : But in the other, the 
is only the Act of the Diſponer; but not any Al 
of the Superior, till the Date of the Confirmatid 
1062. And albeit after the Reſignation aQuil 
uſed, no baſe Infeſtment can prejudge it, yet 
after the Reſignation uſed and accepted, the N 
ſignant ſhould make another Reſignation in Fayd 
of any other Party, whereupon the Superior ſhoil 
give Charter and Saſine; this ſecond Reſignati 
with Infeſtment following thereupon, would! 
preferred to the ſaid prior Reſignation whereon! 
Infeſtment followed; and the Reaſon of the Dikk 
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Wc is this, that albeit Atrobigue eft duplex actus, 
the Deed of the Superior is tantum atFus im- 


bans, & inchoatus quoad eum, & quoad efſe 
g riale, & eſſe formale & probatorium ; for the 


Weptation of the Superior has no other Warrand 
the Aſſertion of the Notary who was Notar to 
Inſtrument of Reſignation, which by the Law 
he Kingdom is not ſufficient in heritable Rights 
will not compel the Superior (being ortierants 
filling) to give Infefrment conform thereto : 
| albeit the Inſtrument of Reſignation was ſeal- 
ind ſubſcribed by the Superior the Time of the 
ing thereof, which (quoad eſſe probatorium) 
ld have been ſufficient of the Law, yet it would 
be jus reale to the Perſon in whoſe Favour the 
gnation is made, but only be the Ground of a 
onal Action, to compel the Superior and his 
rs to give Inteftment conform thereto ; and 
efore if a third Party ſhould either acquire the 
riority from the Superior, and paſs Infeft= 
t thereupon ; or if the Superior ſhould give 
fſtment of the Property to any other Perſon 
W the Reſignation of the Vaſſal, who thereupon 
Id take firſt Saſine, there is no Queſtion but 
real Right either of the Superiority or of the 
derty, would fully ſubſift and ſtand in the Per- 
of theſe who received the foreſaid Infeftment, 
that notwithſtanding of the foreſaid firſt Re- 
tion made by the Vaſſal, and accepted by the 
d 
bz. Memorandum, The Superior cannot be 
pelled either to accept a Reſignation, or to 
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8 an Infeftment, but at his own Plea = 
and Eiedenrus, is commonly a Year's Duty oi 
the Superior who receives & new Vaſſal, excl 
the King, whoſe Compoſition | is made by the Loy 
of Exchequer. _ | 
164. The only Remede which Buyers han 
where the Superiors are unwilling to receive they 
is to compriſe the Lands from the Seller, wher 
upon the Act of Parliament James III. 146 
they will compel the Superior to enter and recei 
them, they paying a Year's Duty to the Superiq 
by the Modification of the Lords. 
165. Tem, Albeit the Superior cannot be con 
pelled to receive a Buyer, yet he will be compell 
to receive an Heir of his Vaſſal, by Cayman 


the retoured Duty. 


IV. feel if Confirmation. 


Tem, The N ſry of Confirmations tok 
paſt by the Superior is double; one fa 
Perfection of the Right, if the Infeftment be give 
to be holden of the Superior; another for eſchei 
ing of Dangers which ma ay follow by Forfeiture an 
Recognition, if the Inte tment be given to be bok 
den'of the Diſponer. 
167. Item, Ehe Confirmation of all Kirk-Lan 
is neceflary, by Act of Parliament; and the Wall 
of Confirmation of Infeftments of Kirk-Lands ret 
ders the Infeftments null ipſo jure. 


166. 


168. I 
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168. Item, The Confirmation of a baſe Infeft- 
ent ſaves from Forfeiture and Recognition, but 
dr from Ward, except Infeftment be given to be 
um of the Superior. 
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4h 
77 em, Ww here Lab are diſponed' in Wad- 
| " ſet, under Reverſion, either the Wadſet 
con to be holden of the Diſponer or of the Superior: 
e to be holden of the Superior, there is a Neceſ- 
nt of Regreſs to be granted by the Superior to 
evaſſal who gives the Wadſet, otherwiſe when 
redeems by Virtue of the Reverſion, the Supe- 
or may not be compelled to receive hiqhʒ becauſe 
did not conſent to the Reverſion, but only to the 
lienation, which quoad « eum was Ee and ab- 
ute. : 
ob 169. And if the King or any other Superior give 
Letter of Regreſs; in that Caſe, when the Or- 
ire er of Redemption is uſed and declared, the Uſer 
e the Redemption is immediately ſeaſed, upon the 
Ight of the Regreſs and Supplication made to the 
ords thereon, who will give Command to the 
rector to give forth Precepts for that Effect, if 
e Lands be holden of the King; or direct Let- 
rs of Horning. to charge other Superiore. * to re- 
we e their Va fals. 


Ty Ul o 9. 
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re 


&. ' _ 


a, 170. Item, 


Þ which was wadſet with the Superiority, which 
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170. Item, If the Wadſet be given to be 
den of the Diſponer, in that Caſe, fo ſoon as; 
Order of Redemption is uſed and declared, th 
is no Need of a new Safine to the Redeemer, | 
it is ſufficient that the Wadſet-Haver ſubſcri 
 Renunciation, and grant the Lands lawtully 
deemed : And the Reaſon wherefore there i; 
Neceſſity of a new Saſine is, becauſe the Giver 

the Wadſet was never diſſeaſed, he remaini 
Vaſſal to his own Superior; but gave allenalf 
baſe Saſine to be holden of himſelf, which by! 
Renunciation accreſceth to the Saſine which he! 
ſtanding in his Perſon, holden of his own Super 
and is in Effect a Conſolidation of the Prone 


mained in his Perſon unwadſet and ee 
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tranſeunt in hæredes vel aſignatos i 
eorum expreſſa 50 mentio in corpore reverſiul 
and yet if the Right of a Reverſion be comprik 
| wel pertain to the Compriſer, albeit the Rent 
ſion was only made to Heirs, and not to Aſſigii 
as was praGiſed betwixt the Earl of Errol and J 
tie, whereof the apparent Reaſon is, Thatf 
Compriſing is not a * Aſſignation, but 
ceſſary and judicial. But if the Reverſion bear 
be made to the Receiver and his Heirs, exclud 


ang others his Ang the Matter wil be 1 


puteable ; and in my Judgment it ſhould in that 
ſe alſo exclude a Compriſer.  _ 


"WW: 72. Item, If the Order of Redemption be uſed 
te Party to whom the Reverſion is made in his 

n Time, the Right thereof is tranſmiſſable to 

"0 Affigney, albeit the Reverſion was not made to 

Affignies, nor did exclude Aſſignies. 
uz. Item, Where the Party having Right to 
8 Reverſion makes Aſſignation thereof to divers 

rcons; the laſt Aſſignat ion, with the firſt Inti- 
i ton thereof, is preferred to the firſt Aſſignation 
times,... 3 aa bk 

p 174. But where a Reverſion is compriſed, there 


eds no Intimation, but the firſt Compriler is pre- 


* red to the ſecond Compriſer, albeit he intimate 
08:75. len, Where the Right of Reverſion is 


poned, not by way of Aſfignation, but by In- 


„vent proceeding upon Reſignation ;- in that 

es there is no Neceſſity of Intimation, but the 

2 rty infeft upon Reſignation will be preferred to a 
ond Aſſignation firſt intimated, & ratio eſt; 

05 at the Right of Reverſion paſſeth by Inſeftment 


on Reſignation, or by way of Compriſing, the 


I ſſignant, or Party from whom it is compriſed, is 
. and totally denuded ad uon remauet apud eum 
1 is aliquod veſtigium vel color: But where Aſ- 


nation is made, and no further, it is thought 
he is not fully denuded till Intimation be 


1 176. But it is to be remembred, hare 1 
Vadſet to be holden of the Superior, under Re- 


: 
x 
| 
| 
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the Receiver of the Wadſet and his Heirs, 
ſame is null and invalid, and conſequently g 


| ſignation of the Lands: Therefore alſo the Rip 
of the Reverſion, which in Reſignations, tra 
cum uni verſitate, and falls in conſequentiam, & ra 


poream cui inhæret. And albeit it may be alledgi 
That jus ſuperioritatis, is jus incorporetm uti om 
Jura ſunt, quia omnia jura qua ſunt jura incorporti 
yet this makes not Jus ſuperioritatis to be ju ſh 


nom poteſt, niſi per traditionem corpoream, hoc t 
nos tamen habet neceſſitatem traditionis ad ejus | 


acquiri poteſt abſque traditione vel Saſina, per 
Plicem di ſpoſitionem, quia in Juribus hiſce inc! 


verſion, that the Right of this Reverſion is oi 
tranſmiſſable by way of Aſſignation, and not Wi 
way of Reſignation and Infettment, whereof Wl 
is the Reaſon, becaufe the Lands being once] 77 


ſigned already in Favour of the Receiver of 


Wadſet, the ſame cannot be of new reſign 
And if any Reſignation be made otherwiſe than 


altus principalis eſt invalidus, which is the! 


rationis eſt, quod jus Reverſionis fit mere incor 
reum, whereot the Right is properly and hah 
modo tranſmitted by Aſſignation, and cannot | 
tranſmitted per Saſinam niſi acceſſorie ad rem 0 


corporenm, no more than Jus proprietatis, becui 
utrumque jus & proprietatis & ſuperioritatis ſi 
rei corporeæ, id eſt, fundi, cujus dominium acqu 


Safinam : Sed jus Reverſionis non eft jus rei col 
rea, ſed jus incorporeum, in re que licet fit corpoit 


guifitionem, & jus Reverſionis, is in Effect no 
ther but a Servitude, & /ervitus in fundo ali 


ad 


bot v 5 


th 5s non requiritur poſſeſſio, ſed quaſi poſſeſſio; and 


refore the Servitudes prædiorum ruſticorum, vel 


- anrorum, acquirumur ſola diſpoſitione abſque Sa- 


a, as the Servitudes of Multures and of Aque- 


ads in rufticis; & altins non tollendi in urbanis. 


177. And where it may be opponed, That the 
ights of Annualrents are Servitudes, and wap 
usfruttus in fundo, but yet paſſeth by Saſine: 
anſwered, That the Caſe is not _— —__ 
Annualrent is quaſi pars funds, & uſusfructus 
jus fructuum fundi ad tempus, & / c potius ſunt 
a rei corporeæ, quam jura in re corporea. And al- 
it to the Right of an Annualrent guoad confiitu- 
nem ab initio, there is a Neceſſity of Saſine, 
Without which it cannot be eſtabliſhed formally, 
r ſeparate from the Uſe of the Lands, whereof 
is an Uſufruct ; yet after the Uſufruct is once 
fully conſtitute by a Saſine, it is thereafter 
anſmiſſable by Aſſignation ſine Saſina. 
178. And the Right of Liferent which pertains 
the Superior, through the Vaſſal's Rebellion by 
e Space of Year and Day, pertains to the Supe- 
dr by the Law; and he may diſpone the ſame to 
Donatar ſine Safina, becauſe the Right pertains. 
him o Diſpoſition of the L 


/ Liferenly 


9. 7 Tem; The Right of t 590 i500 Eſcheat, 
which is in the Perſon of a Donatar, falls 


der fimple Eſcheat ; and albeit from the Begin- 
F 1 
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ning it could not vaik by a ſimple Rebellion, by 3 
by a Rebellion poſt annum & diem; & ratio of 
becauſe it is not quoad donatorem a Liferent Rig 
but only a Right to Lands, and Mails and Duta 
thereof, enduring the firſt Rebel's Lifetime. Qu 
dicendum eft of Rentalers Liferent, Whether dof 
it fall to the Heritor, or to his Superior of who 
he holds, or to the King? Reſpondeo, When 
there is no Infeſtment in the Perſon of the Rebel 
the Liferent pertains to the King. 
180. But it is much doubted, whether Lifereniſ 
Eſcheat, which pertains to the Superior by his V 
ſal's Rebellion, being once eſtabliſhed in the Sy : ; 
perior's Perſon, doth fall in Eſcheat by the Supe 
rior's ſimple Rebellion or not? Ratio dubitationi 
ariſeth from the Similitude of the Caſe which if 
hath with the Literent Right eſtabliſhed in the Pe. 
lon of the Donatar, albeit there be a great diff 
rence ; for a Liferent accreſcing to the Superior 
eſt pars ſuperioritatis, and in Effect is become Prof 
perty to the Superior during the Vaſſal's Lifetime 
Whereas the Liferent in the Donatar's Perſon i 
Jus ſeparatum a ſuperioritate ; and in my Opinio 
a Liferent accreſcing to the Superior by the Vat 
{al's Rebellion, cannot vaik, by ſimple Eſcheat, ! 
the King's Hands, except the Superior be Year ant 
Day at the Horn, and fo doth fall under a Liferen 
BR CE EE Fi: .4 
181. Item, The like is in Liferent Tacks 
which by Act of Parliament fall under Liferen 
E/cheat, and not under a ſimple ; and yet it thi, 
Eiferent Tack be aſſigned in Favour of a thin 
A Teig 
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3 erſon, it will fall under the Aſſigney's Eſcheat, 
vas decided betwixt Sir Robert Ker and the 
leirs of the Earl of Lothian : And the Reaſon is, 
ecauſe there is not a formal Liferent eſtabliſhed 

de Perſon of the Aſſigney, as it was in the Per- 

In of the Tackſman. 

182. And the like of this is in a xifrpnies of 
Wands, whoſe Liferent cannot vaik by ſimple Ef 
Wheat in the Superior's Hands; and yet if the 

W.iferenter does aſſign the Literent to a third Per- 


| | | dn, the Right thereof will fall under the ſimple 


3 heat of the Aliguey, to whom the Liferent is 
4 iſponed. 
183. By Act of Parlianjent I 592, Eſcheats diſ- 


| f oned in Favours of the Rebel are null; and the 


cond Donatar who purchaſeth a new Right from 
ee King, will be preferred to the firſt, if the ſe- 
ond can prove the firſt to have been ſimulate for 

e Behoof of the Rebel. 
184. But this Act of Parliament provides no 
emedy for Eſcheats diſponed by other Superiors 
han the King, or by Lords of Regalities in Fa- 
ours of Rebels, in reſpect it only annuls the 
ift granted to the Behoof of the Rebel, and fo 
Ives Occaſion t to a new Gift in Favours. of a ſe- 
ond Donatar : But if there be not a ſecond 
pitt granted to a new Donatar, there is none to 
uarrel the firſt Gift of Nullity. And ſeeing the 
ords of Regality in ſimple Eſcheats, and other 
uperiors in Liferent Eſcheats, are not in Uſe to 
make ſecond Donatars, or may not do it without 
der vor Warrandice, where they are obliged to 
: & LT diſpone 
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diſpone the Eſcheats ſo often as the ſame vaik Ml 
Therefore *tis doubted what Remedy may be ha 
againſt Eſcheats diſponed to Rebels by Lords vil 
Regalities, or other Superiors beſide the King 
which Doubts are ſolved by the Anſwer made u 
the Queſtion immediately preceeding, viz. Thu 
a Liferent diſponed to a Donatar falls under th 
6 Eſcheat of a Donatar : Therefore the Life 
rent being diſponed to the Behoof of the Rebelſ 
vaiks by m ple Eſcheat in the King's Handi 
which the Ling may diſpone upon: And this iſ 
clear in Liferents, where the Superior DiſponelM 
thereof has no Right to ſimple Eſcheats ; buy 4 
where the Superior is a Lord of Regality, 1 
therethrough alſo hath Right to the 725 E 
cheat, the Queſtion is more difficult, & meo iu 1 
cio, eget conſtitutione Imperatoria. The Gif ff : 
ſimp le Eſcheat doth comprehend all moveablf 
Goods and Gear pertaining to the Rebel, all Bon 
and Obligations moveable, all Tacks and Aﬀeds : 
tions not containing a formal Liferent, togethei 
with the Cropt of the fame Corns being upon th 
Ground in Time of the Rebellion, and alſo til 
Mails and Duties of the Lands for the Time, aro 
after the Rebellion. 
185. Item, The ordinary Form i Gifts of fl 
cheat which paſſeth the Privy-Seal, bears not on 
Goods, Gear, Moveables, Tacks, Sc. but al 
Reverſions, albeit Reverſions be heritable Rights 
and cannot fall under any Eſcheat; and there ci 
no Solution be made to this Difficulty, but /ilu 
cariæ, or that the Word Reverſi ons be exponeh 
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// Rever/ions of Tacks, and Bonds that fall auder 
fe 8 
186. tem, A ſimple Eſcheat doth by the In- 
r pretation of the Lords comprehend no more 
oveable Goods and Gear but ſuch as pertain to 
hc Rebel the Time of the Denunciation, or which 


10 as remained at the Horn many Years before the 
Hate of the Gift, in that Caſe it comprehends the 


hole moveable Goods and Gear acquired by the 

Lebel, and pertaining to him during the whole 
ears of his Rebellion, and preceeding his Gitt. 
187. And ficklike, If the Rebel remain at the 
orn tor divers Years after the Gift, in this Caſe 


ö 1 he Donatar has no Right thereto by his Gift, ex- 
We pt the Gift bear per expreſſum theſe Words, To- 
Wet ber with all other Goods and Gear which ſhall ac- 


eſce to the ſaid Rebel during the Time of his Re- 


1, cio, ay and while he be relaxed. And if the 


Witt bear not this Claufe, that which accreſceth 


the Continuation of the Rebellion, after the 


Pate of the firſt Gift, may be diſponed by the 


King to a ſecond Donatar, which will be prefer- 
Wed to the firſt, in ſo far as concerns the ſame. 


188. Item, Albeit there fall nothing under 
imple Eſcheat, vaiking by Horning, but the 
noveable Goods, ut ſupra, yet where the Eſcheat 
aicks by Forefeitry, Baſtardy, or tanguam ultimus 
eres, the ſame in all theſe Caſes comprehends 
ll heritable Bonds whereupon no Infeftment fol- 
owed, and alſo comprehends Rights of 3 
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ved inthe heren F orm of the Gift, that the ol * 
in theſe Caſes muſt bear the heritable Bonds a 1 
Contracts per expreſſum, and not generally; i 
that where two Gifts of Eſcheat ſhall happen ll 1 
diſponed, as vacant by Forfeiture, Baſtardy or ll; 
Heir, the Gift, which is only generally of Moni 
ables, according to the Form of Gifts paſt. upoli 4 
Horning, will only be extended to Moveables ink a? 
_ ply, and not comprehend heritable Bonds, Conf 
tracts or Reverſions; and the other Donatar u 
has a Gift thereof per expreſſum, will be prefer 
to the other general Gift. But if the Gift bear i 
 Expreſſum 5 an heritable Contract or Bond, «fl 
only, one 4 per expreſſum ; and if thereaki 2 
there be ſubjoined a general Clauſe of all Contra 
and Reverſions of the like Nature; in that Cal 
che general Clauſe ſubjoined to the particular will ih. 
as effectual as if the whole Particulars were inſr. 
per expr um. 3 
189. Item, The Eſcheat of Liferent belongs vi 
the, law ful Superior, whether the King or any Su 
ject ; but the Superior, beſide the King, has on 
Right to the Liſerent of theſe Vaſſals who are uf 
felt and hold Lands of him: But if there be nol: 
 feftment- in the Perſon of the Rebel, but that i: 
bruiks Lands, Teinds, Annualr ents, by way oi 
Bond, Contract or Tack; in this Cale the Lit 
rent pertains not to the Superior, but to the King 
Majeſty. But if there was once a lawful Intel 
ment taken in the Perſon of the Vaſſal, then if ti 
Helir,. or apparent Heir, remain atthe 1 : 


Lg 
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id Day 5 his Liferent vaiks in the Hands of his 
lan ncdiate Superior, albeit the apparent Heir be 
1 bt infeft. 5 5 Ss . #17 , : | 
5 1 190. Item, Where there concurs two Dona- 
ton ars, either of ſimple or Liferent Eſcheat, the 
a Gift, with the firſt Diligence, by raiſing of 
WDcclarator, citing of the Party, tabulating the 
ai emmons, calling thereof, and inſiſting in the Pur- 
li i till Decreet be obtained, is preferred to the 
rf Gift, with the laſt and poſterior Diligence; 

ad even the firſt Decreet is preferred extra ommnen 

aſtionem, albeit it proceed upon a poſterior Ci- 
tion, except the Donatar who is prejudged be 
le to improve the Execution of the Summons. 
Neither will the Donatar be heard to reduce the 
Writ Decreet, upon Reaſon of Anteriority of his 
ift and Citation: But if no Decreet be pronoun 
ed, then both the Donatars, ante ſententiam, will 
e heard to diſpute upon their Gifts and Dili- 
* ence, and be preferred and poſtponed accord» 
191. Item, There falls under Forfeiture, Ba- 
ardy and laſt Heir, not only moveable Goods, ut 
ra, but alſo heritable Rights of Lands, Teinds, 
\nnualrents, wherein the Perſon forfeited and Ba- 
tards were infeft. But there is a Difference in the 
orm of the Gift thereof; for Eſcheats vacant by 
Horning, and alſo of heritable Bonds whereupon - 
Wo Infettment has followed, vaiking by Forfeiture, 
Waſtardy, Ec. paſſeth only the Privy-Seal: But 
dere Infeſtment followed, the ſame paſſeth either 
way of Signature through the whole Seals, till 
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it come to the Great Seal, or by way of Preſents . 
tion under the Quarter Seal, otherwiſe called tu 
Teftimonial of the Great Seal. And the Reaſon oil 
this Difference ariſeth from the Diverſity of if 
_ Gifts ; for heritable Bonds, whereupon no Infet: 
ment has followed, paſs habil; modo by Aſſign» 
tion, to the which a Gift under the Privy-Seal ii u 4 
anſwerable; but Infeſtments of Lands and Al 
nualrents cannot be tranſmitted habili ade by 
5 Aſſignation, but by Infeſtment only: 3 
192. And as to this different Reaſon of thi 
| Great and Quarter Seal, That ariſeth alſo fron 
the Diverſity of the Holding of the Infeftment Mic 
for if the Lands pertaining to the forteited Perſaf 1 
or Baſtard were holden of the King, in this Cat 
the Right of the ſaids Lands muſt Paſs by Infef| 
ment through the whole Seals, ©7Z. Signet, Privy 1 
Seal and Great Seal; and upon that Infeftment the 
Donatar muſt receive Saſine by Precept under th 
Quarter Seal. But where Lands were not holdeniii 


of the King, but of another Superior, in this Caf : 
the King cannot diſpone the ſame to be holden fi 
himſelf; and he cannot retain them, becauſe li 
cannot be Vaſſal to the Superior, who is his Sub 
jecb: And therefore ſeeing the Benefit, vacant vw 
the Forfeiture, falls to the King, and not to the 
Superior, the King has Place and Power to pre- 
ſent a Vaſſal to the Superior, in Place of the Val 
ſal who was forfeited or Baſtard ; which Preſents 
tion paſſeth under the Quarter Seal, and bears! 
Command to the Superior to enter and receive the 
Ferſon preſented in Place of the other Vaſſah 

. Where 


the Form of the Chancery obſerved in Precepts 


% n the King; and if the Superior obey the Com- 
m nd of the Preſentation, there is no more to be 
ee, but the Party preſented is ſeaſed by the Su- 
or! Charter or Precept, which has Reference 
bi tne Preſentation. 


793. But if the Superior refuse or delay, then the 
ond and third Precepts are directed as upon Re 
rs; and laſt a Warrant to the Sheriff to give 8 a 
ge: And I have alſo ſeen another Order obſerved 
1 eat y after the Uſe of the Preſentation, by ob- 
ring Letters of Horning by Deliverance of the 
as of Seffion, for charging of the Superior to 
We Saſine, which is alſo the Cuſtom obſerved a- 
Inſt Superiors for giving Inteftment upon Com- 


ore certain; for by it the Party, after ſome De- 

„ obtains a real Right by Saſine from the She- 
but in this other, the whole Order reſol ves 

Horning, and not in real Right. 

194 tem, If the K ing be pleaſed to diſpone 


real Right of Forfeiture or Baſtardy in Favour 
the che immediate Superior, it cannot be done di- 
re- 3 immediately in favour of the Superior 
al. yntelf, but muſt be done by Preſentation in fa- 
r of a third Party, to his Behoof; who being 
ert by the Superior, muſt reſign in the Superior 8 
he 5 ag Nn remanenti ani. "IE 
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lereupon the Party preſented requires the Su- 
jor under the Form an of Inſtrument, according 


I Wn Retours of Lands holden of other Superiors 


lmgs. But in my Judgment the former Courſe - 


195. Item, 


9 1 = 9 E * 
8 n n * 
1 F * 1 N 72 3 
5 ? SY. 


=_ r 95 wo; 
* . 5 = _ * 
H] Tor. oat or I. 
IEA 2 
q \ 8 C = 2 9 
1 2 »- 4 5 yay 
3% dp 0 Sal l —— 
Ld « 
*r 2 Ta. a. 3 2 
rr re = 


* 
* 
Te: 


—_— K Ws. 2 
£ > ER \ 
1 

„ 2 =_— _y 


24 


* 2 * 


* 
— AF Ak 

- I 8 

a, * 

= 


195. ſtem, Albeit the Lords of Regality b 
Right to the Eſcheats of the Inhabitants wit 
their Regality vacant by Horning, yet where if 
Eſcheats vaik by Forfeiture, the Lords of Regul 
ty have.no Right thereto, but the ſame only pil 
narotheking ooo i940 
196. And as to Eſcheats vacant by Baſtarvii 
er laſt Heir, it has been controverted, and remulli 
yet undecided, whether or not the ſame pertain 
the Lords of Regality or to the King. 
19. Calualities vacant by Eſcheat, Forfeitw 
_ Horning, Baſtardy, laſt Heir, Cc. albeit lawful 
_ expede thro” the whole Regiſters and Seals req 
fire, yet the ſame eſtabliſheth no real Right ul 
Title in the Perſon of the Receiver, except hed 
tain Declarator thereupon, either general or ſpeci 
and after Declarator, habetur pro titulo, and no of 
therwiſe. But there is this Difference betwixt N 
cheats and Gifts of temporal Caſualities, and Gifts 
Forfeiture and Recognition, vi. That in the forme 
a poſterior Gift with a prior Diligence will N 
preferred; but where Infeftments are | lawful) 
expede upon Forfeiture under the Great Seal, 1 
Saſine lawfully following thereupon, in this Caf 
no poſterior Infeftment, albeit clade with pri 
Diligence, will be preferred to the firſt '; and th 
Difference is from the Nature of the Caſualities WW 
the firſt being a Caſuality either of Moveables, of” 
of atemporal Right; and the other being of a 
heritable Right, and conſequently of the Proper 
LL wr EEE 


198. Abu 


= Of Liferent CEſcheat. 83 
198. Hem. Where Forfeiture paſſeth in Parlia- 


on his Right; but where the Forfeiture paſſeth 
Act of Adjournal in Juſtice Courts, then a 
«clarator is needful, and muſt be obtained. _ 


xclarator is only a Decreet of the Lords, find- 
, That the Goods or Lands contained in the 


Vacation contained in the Gift ; and that there- 
u tbe Donatar has good Right to the Goods or 
4 a10ds diſponed to him 7 Bis | Gift R and doth not 


I e Goods or Lands pertained, & per cujus cuipam 
We fame vaiked in the King's Hands; but alfo 


mel Pods for Payment thereof, or the Prices of the 

re to the Donatar ; or againſt the Tenants and 
ccupiers of the Lands for Payment of the Mails 
d Duties of the ſame, for all Years and Terms 
e {ame vaiked in the King's Hande. 
200. Mem, The ſpecial and general Declarator 
th de accumulate and compriſed in one Sum- 


me needs not Continuation, becauſe the fame is 
ried aufer. 


nt, then the Donatar needeth no Declarator 
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199. lten, The Difference between a ſpecial 
d general Declarator is this, That the general 
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, vaik in the King's Hands, by the Manner 


oceed further againſt the Intromitters with the 
Woods, or Detainers of the Lands; but the ſpe- 
lis craved, not only againſt the Party to whom 


sis raiſed againſt the Intromitters with his 


ej ons; but if it be, the Summons bides Continua- 
n, in reſpect it bides Probation ; whereas if the 
{ mmons only contain general Declarator, the 
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84 Ok Signatures and Seals, 

201. But according to the old Cuſtom ob = 
ved before the Lords, where the Summons il 
contain both general and ſpegial Declarator, EZ 6 
Purſuer may crave Decreet upon the gene 
which will be granted to him by the Lords, if: 
Defender have no relevant Exception to ſtay tl 
ſame; and alſo on the fame Summons may em 1 
a Day to prove the ſpecial Declarator, which i 
will be granted; and ſo upon one Summons 4 1 
is both granted a Decreet for the races! 3 
Tote} orion made in the ſpecial.” 


Of Signaturen and Seal:. | 


20%. A signature is l A 7 mer of 6 
Donation or Diſpoſition, which paſſe 4 
under the King's Hand in favour of any. Subj 
which, according to the ſeveral Natures thera 
paſſeth either under the Signet allenarly, or undi 
the Privy Seal allenarly, or under the Quang 
Seal allenarly, which is the Teſtimonial of i 
Great Seal, or paſſerh under all theſe Seals, exc 1 
the Quarter-Seal. 1 
203. There are two Kinds of Signets, one: J 
7 the Secret Council, another of the Seſſion; all 
the Keeper of both i is the King 5 Were and | 
: Dep * 1 
[+ Under the signet of the Secret Cound I 
paſs all Commiſſions or Licences granted by 
Secret Council, with all Letters, either for Citaif 


—— 

q)' 2 

0 

: 7 
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obe or ' Horning in Cauſes belonging to the Secret 
Wuncil. | 

Ir, WE 05. Under thegdignst of the Se on paſs all 
enen tters and Summonſes before the Seſſion, and cri- 
a Letters before the Juſtices; and licklike, 
signatures which are appointed to paſs thro? 


> Seſhon. 


heats, Wards, Nonentries, Baſtardies, Let- 
ks and Benefices, not being Prelacies, paſs un- 


any other Seal. 
207. Item, All Signatures of Pre lacies, and 
eat Benefices ; and alſo all Signatures of the Of- 


WW: hout any other Seal; and ſicklike, all Signa- 
Fes, which paſs only the Signet and Trine 
s alſo the Great Seal. 

ang 208. tem, The Letters which paſs under the 
1 Nrarter Seal, are either Precepts of Saſine upon 


ccc I feſtments paſt under the Great Seal, or Letters 


Preſentation of heritable Tenants and Vaſſals, to 
periors of forfeited Lands, or Lands vaiking by 


ommiſſions of Juſticiary are ordained to paſs the 
uarter Seal; and ſicklike, all Commiſhons for 
aring of the T reaſurer 5 Accompts, pals the 
Wryter Sea. 

209. Item, Of old, in ſurther Corroboration of 
e Decreets of the Lords of Seſſion, the ſame 
7 were 


Ot Signatures and Seals, 85 


cl haill Seals, muſt firſt paſs through the Signet of 
206. Item, All Gifts of Caſualities, ſuch as of 
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s of Penſion, Proviſions and Preſentations to 


r the Privy Seal immediately, and go no further 


aſl ers of State, paſs under the Great Seal only, 


aſtardy, and alſo by Act of Parliament 1589, 
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here beneath, paſs the Caſhet. 


= Party, to the Preſenter of the Signatures, who! 


836 jo —— and Seals, 1 
were ratified by His Majeſty under the oY * 
Seal. : q 
2210. All Signatures when the King was in 
| Taxi, paſt the Kings own Hand, and were i {1 I 
ſcribed at the Foot thereof; but ſince his going 
England, the ſame are all ſubſcribed and ſignet if 
the King, either with his own Hand, or hf 1 
Caſhet, which has the King's Name, and wid 
Letters thereof, as he uſeth to write the ſame, ef 
graven therein: Which Caſher is kept by i 
| Chancellour ; and all Signatures muſt paſs his Mi i 
jeſtie's own Hand, which are excepted out of i 
_ Commiſſion granted by His Majeſty to the Lo 
of Exchequer, or which are not contained witli 
the ſaid Commiſſion, ſuch as Remiſſions for Tr | 
ſons, Slaughter, Witchcrafts, and others of the li 
Nature, being of great Importance. bf 
2211. Item, All Signatures which may be pil 
by Virtue of the Commiſſion of the Exchequf 


! "2M: Item, The Form of paſſing Signatur 
whether the ſame be ſigned by His Majefty, ot” 
caſhetted, is this, Firſt, The ſame are formed 
2 Writer to the Signet, and marked by his Nan 
on the Back. 240, They are delivered by ti 


Mr. Patrick Brown for the preſent, and he makes 
Roll thereof, and affixeth the ſame upon the H 
chequer Wall every Week, about Weadneſi 
which is Four Days before the ſame be prelenti 
to the Exchequer, which is uſually upon Sararil 
thereafter. 3770, The 1 before Uhr 1 


* 


Bl . , | | 
its neceſſary for Verification thereof, and hears 


d for the ſame. 4, The ſame are paſt and 


ne-poned by the Lords of the Exchequer, where- 
+ he Quorum is now, by Virtue of the laſt Com- 
| on of Exchequer, any Four of the Number, 
Wh the Treaſurer or 'Treaſurer-depute ; and the 
vpoſition is written at the End of the Signature, 
the Preſenter; which Compoſitions are made 
* or more, at the Lords Pleaſure. Sto, The 
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atures being paſt by the Lords of Exchequer, 
ſame are retained by the Preſenter, till the 
rty pay the Compoſition, which is paid to one 
he Receivers, who teſtifies his Receipt thereof, 
his Subſcription on the Back of the Signature. 
„ The Signatures are caſhetted by the Chancel- 
or his Deputs. no, The Signatures muſt 
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— 
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Weaſury, Comptrollary, Collectory and Treaſury 


new Augmentations, or one or other of the 


ls Regiſters, or all of them, according to the 
ture of that which is diſponed in the Signature; 


the Treaſurer, yet becauſe their Inſtitution from 


giſters, which were and are the Charge of each 


ier: Therefore the ſaids Regiſters remain yet 
2 onfounded; likeas the yearly Compts are yet 
no erally made, vg. At the Treaſury, which com- 
1 bends the whole Caſualities, which fall to the 


gyearly; and of the Comptrollary, which com- 


preſented, conſiders the Signatures with the 


ties make Offers anent the Compoſition to be 
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reafter be regiſtrate in the Regiſter of the 


8 albeit all theſe Offices be jointly in the Perſon 


Beginning was ſeveral, and had their ſeveral 


88 Of Signatures and Seals, | 


| Regiſter, the ſame are retoured by the Party tot 7 £ 
who, conform to the Warrant contained in th 1 
End of the Signature, which bears, Aud th 
Precepts be direct hereupon in Form as effi 


Lord Privy Seal; making Mention of the Signatur 
and commanding him to expede the ſame undef 


4 thereof theſe Words, Datum under Our Signet th ; 


Precept is ſigned by a Writer to the Signet, al 


his Deput ; who, tor their Warrant, retain the 8 
nature in their Hands, and deliver the Precept unde 


draws up a new Precept in Latin, dirett to tit 


prehends the Rents of His Majeſty's Proper 3 ; 
Cuſtoms, Impoſts, Burrow-mails ; and, lafM 


Of the Colletory and Treaſury of new Augnal 
_ tations, whereof the Collectory being inſtiru 


in Auno 1561, comprehends the Superplus of tl 
Thirds of Benefices, and the Treaſury of new Auf 
mentations, being inſtituted at the maKing of th : F 
Act of Annexation, ano 1587, comprehends tf 
Feu-Mails of Kirk-Lands, and blanch Duties 3 
Erections. 4 
2213. Item, After the Signatures are paſt th 


Writer to the Signet, who wrote the ſame, ai 
4 

draws up a Precept in Latin, directed to 104 
the Privy Seal: Which Precept bears in the EN 
Day of And under that is wid 

ten, Per Fi gnaturam manuum vel Caſbettæ, W 


D. N. Regis ſupra ſignat. & dominorum Scaccaii 
ſubſcript. vel ſupra ſignat. & ſubſcript. And ti 


ſealed with the Signet kept by the Secretary al 


the Signet to the Party who carries the ſame 0 
the Writer to the Privy Seal; who thereupd 


| Lot 


Pt Signatures and Seals, 85 
rd Chancellor, Keeper of the Great Seal, for 
Wocding of the faid Signature under the Great 
al; and the Precept bears at the End thereof; 


7 tum ſub ſecreto woſtro Sigillo, apud, &c. and has 
e  Wderneath,. Per preceptum datum ſub ſigneto, & e. 
Au d the Precept is commonly written on Parch- 


Int; whereas the firſt was only on Paper, and 
ſcribed by the Writer to the Privy Seal; and 
s the Privy Seal appended thereto, by a Tagg, 
white Wax only. After *tis ſealed, tis returned 
che Writer to the Privy Seal, to the Effect it 
de regiſtrate in his Books, who writes on 
BS: Back thereof, ritten to the Privy Seal, and 
rate ſuch. 2 Day. And alſo the Keeper of the 
iy Seal, when he appends the Privy Seal there- 
We retains the Precept under the Signet for his 
arrant, and writes on the Back thereof, Sealed 
ba Day; thereafter delivers the faid Precept to 
> Party, who takes it to the Director of the 
ancery, who writes out 'a Charter in Latin, af. 
the ordihary Form of Charters, agreeable to the 
nor and Subſtance of the Signature and Pre- 
ts; and this has in the End, Datum ſub magno 


le, but bears nothing under it, but allenarly 


the Great Seal appended by the Chancellor 
o, or his Deputes, writes on the Back thereof, 
aled ſuch g Day; and after that tis returned to 
e Director, who regiſtates the ſame in the Re- 


| dl | > "RE" | kN 
* et of the Great Seal, and writes on the Back, 
rate, tali die; and the Chancellor, at the 


pending of the Great Seal, retains the Privy Seat 
„% BE 


90 Ok Saline, and the Pꝛecepts. 
214. em, If the Signature or Infeſtne 4 | 
be in Favours of the Chancellor himſelf, the Ci AB 
ter bears, not only that the Great Seal is append 
but alſo that the Privy Seal is _ cher 3 
and, de Ae —w_ are both appended. I 


10 Safi ne, and the Precept: } 


5. 7 TE Xs Some Letters and Charters, wi . 

paſs the Great Seal, require no na 
to be done for Perfection of che Right contain 
therein, as a Charter of Confirmation, a Letter Wi 
Remiſſion for a Crime, and Legitimation, Ec. 1 
others require a further Deed.to be done for Pei 
ction of the Right, vi. That Precept of Saſine, a 
Saſine follow thereupon, as is in all Charters 
Lands and Annualrents, either ſimple, upon Rei 
nation, or containing Gifts de novo damus, wil | 
may be ſubjoined either to Confirmation or N 
ſignation. In theſe Caſes, after the Charter h ul 
paſt the Great Seal, the Director of the Chana 
5 forth a Precept under the Quarter-Seal, f 
ſeaſing of the Party in the Lands or Annualrenili 
diſponed to him: And this Precept is direct 
with a Blank for inſerting of the Baillies Name, ub 
is to give the Saſine; but fo that it ever deſig 
him to be Sheriff of the Shire where the Lande 
Galiwis in hac parte) which in Effect is a C 
| Hitution of ſuch Perſons. to be Sheriffs and Baile 
to the uſe of the Saſine, whom the Parti 
ö pleaſe to chu and inſert i in a the Blank; and nd uy 


Ot Saline, and the precepts: 5 

Nis Precept delivered to the Party, Safine is Mo 
power upon-the Ground of the Lands, or any one of 
m, for the Whole, if they ly contigue, or upon 
A one of the Lands, if they Ip diſcontigue, ex- 
yt there be an Union Jene in the Charter, 
ith Power to take Safme on any of the Lands 
* the whole, notwichſtanding of the Difcont- 
uity ; in the which Caſe, Saſine taken at the 
lace appointed! in the Union, is. ſufficient for the 
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hole. 
E 2216. Je. This Precept 'of Saffne whiah paſ⸗ 
tere the Quarter-Seal, ar fapra, in this differs from 
e Precept of Safine: following upon Retours: 
pa g ie, That theſe do not paſs the Quartef-Seal, 


t are direct forth of the Chaneery, cloſed with- 


— we Seal like to that, chat cloferh the Brie ves. 
Nen nd fieklike, the ſame contains no Blank, but is 
uh rected in the Body to che Sheriff of the Shire 
- ibere the Lands ly; and none but the Sheriff or 
8 Deput can give Safine thereupon. ; nor eamany 
wel e Notar to the Safine bur the Sheriff. Clerk or his 


Deputes; and if the fame be done other wiſe, the 
ine ss null by divers Acts of Parliament, in 
wy LY F555 and 1557 ; and the Reafon of the Dif- 
rence is this, becaufe the Sheriff muſt be ark 
erable to the King for the Neſpondee cofifain- 
nds in the Retours; whereas the Sheriff in other 

ecepts upon Infeftments paſſing by Signature, is 


alle . be 88 for any Thing due to the 
2artit $553, 
= 217. Saſines muſt be taken not only upon the 


round of the Lands by Delivery of Earth and 
8 „„ Stone; 5 


92 Ok Saline, and the P:ecepts. i 
Stone; but alſo of the Mill per expreſſum, by u 
livery of the Clapper; and of Salmond Fiſhing, þ 3% 
Delivery of a Net, Quia bac ſunt inter Regal 
G requirunt ſeparatam ſaſinam ; nam ea que [i 
Regalia, require an expreſs Diſpoſition, as a 'Toweii 


7 "_n 


a Mannor-Place, Mill, Salmond-fiſhing, a Pu 
or Haven, a Burgh of Barony, a Right of Pa 
nage, Juriſdi&tion of Court, Blood; and none off 
theſe can be diſponed /ub nomine pertinentiarul 
of Lands; albeit they all inhere in the Lands dy 
poned, or adhere thereto, vel tauquam ſuperfiin 
zu ſolo, vel tanquam diſtrictus juriſdictis in te 
ritorio. But yet albeit all theſe require a lever 
Diſpoſition, and expreſs ; yet do not all require 
ſeveral Safine, nor a divers Form thereof, but ol 
the Mill and Salmond-fiſhing. And as to the reli 
if they be per eæpreſſum diſponed in the Chari 
the Saſine being taken upon the Ground of th . | 
Lands ſimply, is ſufficient for the fame. 
2218. Item, Where a Barony is diſponed cu 

| anuexis, connexis & pertinentibus ejuſdem, it com 

prehends all Towers, Mannor-places, Mills, 0 

omnia Regalia,without any Neceſſity of expreſliy 

the ſame, Quia Baronia eſt nomen juriſdittionis\ 

umi uerſitatis; and therefore Saſine being tale 

upon any Part of the Barony, will comprenen 
the Tower, the Mill, and other Regalia, albeit the 
t particularly expreſt neither in Charter nd 


eee 


3 


— 


Saſine. 


1 bor the inferior Furifdiftions. 


T H E Juriſdiction of a Baron or Barony, 
properly only comprehends Courts of 
Wood, and late, and a Thief with the Pang, 
th Pit and Gallows effeiring thereto; and alſo the 
Ports and Pleas in Civil Matters betwixt Party 
Ia Party, wherein the Baron has Power by Acts 
Parliament; and alſo the taking Order with 
eat and Drink, and the Prices thereof, Metts and 
4 taking of Bearers of Hagbuts, Oc. 
220. Item, The Sheriff in Criminals may pre- 
Wen the Baron by the firſt Citation, both in ſimple 
| | e in Theft; and alſo has Power to ſit up- 
42 Thief by Way. of Citation, which the Baron 
S not. by 
221. Item, The Sheriff has no Power i in Slaugh- 
| but 7 88 the Committer is taken with red 
| ind ; ; and he muſt do Tuſtice within three Suns; 
Wd, if he do it not, he muſt either preſent the 
Wommitter to the Juſtice, or have a Commiſſion 
dm the Council to do Juſtice upon him. 
222. But the Lord or Baillie of Regality has 
great Power and Juriſdiction, as the Juſtice Ge- 
ral, within the Bounds of his own Regality, and 
ay proceed upon Theft, Slaughter or any other 
rime upon Citation. 
223. Item, The Privilege of a Lord of Regali- 
is, That not only he has ſupreme Juriſdiction, 
fla ; merum imperium upon all the Inhabitants 
(3-3: e 


ſtrate in 1 his Books, 


94 Of the interioꝛ Juriſdictions, PF 
- within the Territory of his Regality, together vi 
the Eſcheat of all Perſons conyi ; whathil 
ever Crime except Treaſon, the Eſcheat wherd 3 
doth belong only to the King: And alſo kaif 
Right to Eſcheats vacant by Horning and Rh 
bellion ; and claims alſo Baſtardy and laſt Heal I 
which is not fully decided as yet. 4 
224. Item, The Lord of Regality or his Bai 
lie, has the Power or Liberty of Weaponſna wing 
within the Bounds of the Regality : And ficklikeM 
has the Power of Civil Juriſdiction in Civil Causa 
in all Actions which are purſued before the Lora. 
except Reductions, Improbations, ö 1 
Suſpenſions. : 
225. Item, The Lords of Regality have th 1 
Privilege and Liberty of Chapels and Chancen 
by directing of Brieves, and ſerving of the fan 
before themſelves ; and the e and Extuifff 
of the Service before the Baillies of Re ality, mi 
keth as great Faith, as a Retour forth c the Gau 
oer 
. But it is to 4 oblirved: T hat in Regal 
ties, the Service and Retour is all one, in Repeal 
the Clerk of the Regality both directs the Brieva 
and is Clerk tothe Service; ſo that the Retour i 
nothing elſe but the Extract of the Service, 3 
ſtrate in his Book; whereas in the King's Chan 
cery they are divers, the Service being under tit 
Subſcription of the Sheriff-clerk, and regiſtrate i 
his Books'; and the Retour thereof being tit 
ſame Service, Tetoured 1 to the Director, and reg 


227. I 


Pkt the interioꝛ Juriſdictions, 97 
wü . hem, The Stewartries in Scotland, are Of- 
ages erected in the King's proper Lands, as the 
crc fell to the Crown, or were annexed there- 
aud theſe Stewartries are not only erected 
Ich the Power of the Sheriffs, but alſo have the 
oer of Regalities: But ſeeing the Stewartries 
immediately ſubject to the King, and not to 
Ba Subject; therefore the Brieves of Lands with- 
meh the Stewartry are raiſed from the King's Chan- 
5 , and retoured thereto. „ 5 
228. lem, Of the Burrows of Scotland, ſome 
ora Royal, ſome Burrows of Regality, and ſome 
JJ. !!“! 
229. In Burrows of Regality, the Lords of Rega- 
have the full Power of creating Baillies, ex- 
pt they have given Power by their Infeſtment 
the contrary, to chuſe their own Baillies: 
ra hich Privilege, St. Andrews, the Canongate, 
elburgb, Ce. have by Infeftments from the 
ſhop of St. Andrews, Abbots of Holy-rood-houſe, 
d Dumfermling reſpectivs. „ 
"By 130. tem, In Burghs of Barony, the Barons 
Ir ee full Power to chuſe their Baillie. 24 
ewig 231. tem, As to Burrows Royal, they are hol 
ur en immediately of the King; and by their firſt 
Sections have Power to chuſe their Provoſt and 
allies, and ſome of them are heritable Sheriffs 
thin themſelves, as Edinburgh, Stirling, Hading- 
te g;, &c. and all the Burrows Royal have Power 
give Saſine to their Burgage-Lands, either upon 
reg elgnat ion in the Baillies Hands, or upon Retour, 
mmediately by Heſp and Staple ; for albeit all 
9 88 a4 bs Tenants 


96 Of the interioz Juriſdictions, 


Tenants within Burgh hold of the King as Sp pl 
or, yet the univerſal Cuſtom has eſtabliſhed 4 
Right in Favour of the Burrows, that they maſh 
receive, and enter Vaſſals in Name of the Lol 4 
Majeſty, who is Superior; but the Caſualities 
Superiority belong only to the King, ſuch: as Li + 
rent Eſcheat by Horning, &c. , 
232. Niem, it is to be remembred ; Of Burrow 
Lands, holden of the K ing in free Burgage, then 
is no Nonentry; and whenſoever the apparel 
Heir is leaſed, his Saſine is drawn back to the Du 
of his predeceſſor $ Deceale ; whereof there | is | 
Reaſon, but Cuſtomn. 4 
2233. ſtem, Burrows of Regality "EY not ty 
Power of free Burrows, neither anent Trade 1 
Merchandiſe, nor yet anent the Liberty of C 
vention of Burrows: But divers Burrows of Ri 
gality have been erected in free Burrows, ui 
iberty of Burrows Royal; and this is ever b 
Prejudice of the Lord of Regality, who remainſ 
ſtill Superior of the Burrow, and whole Tenn 
- within the ſame, as in St. Andrews, Elaſgow, Dun 
fermling, Kingboru, &c. and the like alſo is in Wo 
Burrows of Barony, as Dyſert, &e.. 
234. Item, All Burrows Royal are babies Mm 
| mediately of the King, either fully and 1: ſolidu 
or in quantum concerns the Privilege of a Bu 

row Royal ; and the Manner of their Holding i 
in libero burgagio, for Payment of a certain But 
row-Mail to the King, whereof Compt and Fi 
| — 1s made yearly to the Exchequer ; and no Br 
0 8 hay £ Voice! in Parliament, but Burrows Rojil 
* 235 hin 
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23 5. Item, Every Royal Burrow hath its ] 
ommon Good, or common Lands pertaining 
ereto, which pertain to the Burgh in cammon, 
nd are holden of the King in free Burgage quoad 
e whole Body of the Town. But if any particu» 
xr Perſon acquire heritable Right of theſe com- 
on Lands from the Town, they are not holden 
or the King in free Burgage, but of the Town in 
ben eu; which difference is neceſſary to be obſerved, 
ren reaſon that Safines of Lands holden Burgage,have 
D:if@ndry Privileges, by Acts of Parliament, which do 
u Not pertain to the Feu-Lands of the Town; as is 
Nie Regiſtration of Saſines and Reyerſions within 

Sixty Days. 
mM | 236. Item, Burrows Royal have this Privilege, 
at they may cognoſce and ſerve Heir to Tene- 
ents of Lands within Burgh brevi manu, without 
ervice or Retour, and enter them ther eto, and 
ire them Saſine by Heſp and Staple; which gives 


Mo he Heirs ſo ſeaſed, Right to the Tenements, but 


-i 
toll 3 
maß 
* 1 
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noch not verify them to be Heirs active, except \ 
hey were ſerved and retoured, and is equivalent Y 
o Clare conſtat, which . proves Heir Palſivè, but 25 


Wot active. 


: MM 237. tem, Saſines given by Heſp and Staple, : 


are ſufficient Rights of the Law, and maintain the 
Bu eceiver thereof in the Right of the Tenement not 
10 EY unde poſſefſorto, but alſo in udicio petitorio. 
Bu 238. And of old the Saſines within Burgh, 
p lade with Poſſeſſion 40 or 50 Years, were counted 


rreduceable; and now the lame have the like Ef- 
lect 8 . Act of 8 Ne 
of 


Bur 
or. 
tel 
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239. 9. P ſorium jndicium 3 is properly this, + * * 


a Party is purſued to remove from Lang 


and defends himſelf by an heritable Right madey 4 


him or his Predeceſſors, clade with 10 Years Poſt: 


ſion, which will maintain him in a Removing, 
notwithſtanding that the Purſuer be able to req 
and prove, That he was infeft in the Lands be 


fore the Defender. Which Reply will be repell 
Doc loco, id eſt, in hoc judicio poſſeſſorio, and tu 


: Purſuer remitted to his Action of Reduction, whic! 1 


is judicium petitorinm : And that of Removing Þ$ 


called un. poſſe efſorium ratione retinende 70 1 
ſeffionis. 1 
240. Item, Where any Perſon es in Poſſeſſa 4 

of Lands, the Purſuit moved by the Heir for D. 
livery of the Tower, Fortalice and Mannor- plac : 


of the Lands, is called judicium poſſeſſorium; vi 
was the Diſpute anent the Mannor-place of Hal. 1 


yards, betwixt the Earl of Mar and Lord Torpii- 
chen: And this may” be called Rs edges F 


 poſſeſſionts. 


241. And there i is a Third, whleh is recuperas 
ae poſſeſſionts, as in Ejections, Imruſions and Spul 
zies; in ich this Axiom hath Place in Fayol! 
of the Judgment poſſeſſory, your 9 att 
ommia eft Mituemdut. 8 


242. Th 


Judgments polleflozy and petitorv. 99 
aaa. The Difference betwixt Ejection and In- 
non is this, That Intruſion is 77 vacuam poſſeſ- 


g of a Poſſeſſor. 


Je Lands; if any Perſon enter therein, he may 
W& purſued for ſucceeding in the Vice, and for 
went of the violent Frofits fo long as he occu- 
es, and for Removing from the Lands without a 
Warning. 1 

7 44 Whats the Heritor of Lands is troubled: 
a moleſted for the Meiths and Marches of his 
oper Lands, in this Cafe the Remeid is by a 
agment called Cogyz770m or Moleſtation, wherein 
e Probation is not by Witneſſes, but by an In- 
ect of 15 Perſons: And by Act of Parliament 
57, and ratified 1592, theſe Moleſtations are 
WW dained to be purſued before the Sheriff of each 
WB crifiom ; and the Lords of Seffion are exclud- 
rom all Judgment therein, except in Cauſes of 
oleſtation of Meiths and Marches purſued be- 
re the Lords of Seffion themſelves, which, as yet, 
iy be purſued before the Seffion, and proven by 


itneſſes. 


WE dained, That where either of the Parties fear the 
eriff to be ſuſpect and partial, in that Caſe the 
as Sefton, upon Citation of the Party having 

ereſ, ſball grant Commiſſion to two or three Ad- 
ces, making then Sheriffs iu that Part, to cog- 
e and decide upon the Moleftation : And it is 
llared, if either of the Parties be alike diligent, 


— — r * 
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, ob ſane ore, and Ejection is a violent outputs | 


243. Item, M here the violent Poſſeſſor leaves 


„245. Item, By the ſaid Act of Parliament it is 


Litif- 
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700 Judgments polleſſozy and petito: 
 Litiſconteſtation ſhall be made in both the Cauſes lf 
once, and one Term aſſigned to both Parties to provi 
that either of them ſhall have the half of the If 
queſt, and the odd Perſon to be choſen by Cavel a 
r B 
22456. Item, Judgments petitory are of two Som 
either concerning the Rights of the Lands, or ca 
cerning the Meiths and Marches of the Lands 
and for the Rights of the Lands, the Judgmeniſ 
petitory is either by way of Reduction or Improf 
| bation, or by way of Declarator: And Reductia 
is properly in the Concourſe of two Inteftmeni 
alike ſovereign, as alſo of two Infeftments, the or 
| baſe, the other publick, proceeding ab coden ul 
ore; where the Party being infeft, craves ano 
ther Party's Infeftment to be reduced or jimprolf 
ven: And the Declarator is, where there 
no Infeſtment to be reduced, but where Infef * 
ments have ſome Competibility, and may ſtand ia 
Part, at non in toto, as when the Vaſſal purſa it. 
againſt the Superior; for in theſe Caſes there is en 
Infeſtment called to be reduced, but the Concluſ 
ſion of the Summons is to hear and ſee the Rigi 
_ Property of the Lands to pertain to the Pur 
247. Item, All Declarators of Recognition 
Expiring of Reverſions, Reductions upon Clauſe 
irritant, Actions of Purpriſions againſt the Valſlai 
for uſurping upon the Superior's Property, are al 
of the Nature of Judgment petitory, by way 0 
mo I To SERE 


248. lun 


1daments polleſſozy and petitoꝛy. tor 
1248. ſtem, The Judgment petitory anent Meiths 
a Marches, is called the Brieve of Perambula- 
A, which yet remains as a Veſtige of the old 
over and Juriſdiction which pertained to the Ju- 
Nece-General: For the Lords of Seſſion are not 
5 dges to Perambulation, but only the Fuſtice- 
Wcneral or his Deputes ; and the Brieve of Peram- 
N lttion is directed forth of the Chancery to the 
ſtice-General and his Deputes, who after Cita- 
Ton of the Parties, diſcuſſeth ea gue ſunt in jure, 
bDefences and Anſwers, in his ordinary Seat of 
Wiſtice at Edinburgh. Bur after Litiſconteſtation, 
ue Juſtice goes to the Ground of the LY and 
eeives the Probation by Inqueſt. 
249. Albeit the Lords of Seſſion be not Judges 
WE this Brieve of Perambulation, 772 prima inſtan- 
| | a, yet they are Judges therein in [ecunda ; that 
to the Reduction of the Proceſs and Decreet, 
any Iniquity can be qualified to have been com- 
ited in the denouncing thereof; as was lately 
en in the Proceſs bet w ixt Monimusk and Corfindae,, 
here a Proceſs of Perambulation was challenged 
Efore the Lords of Seſſion, by way of Reduction, 
be reduced ſuper hoe ſolo capite, That one of 
e Inqueſt was wrongouſſy admitted or repelled, 
beit it was offered to be proven that Ten of the 
queſt were for the Decreet. 
250. Item, Like unto this Brieve of Peranbula- 
on, which is in prediis ruſticis, is the Brieve of 
ning, which is 2 pradizs urbanis, to the which 
g Provoſt and Baillies of the e Burgh are F 
ENS 


+ 


| 251. Item, 


re Judgments polleCozy and petitory 1 


251. len, As there are ſome Judgments pM 


tory and poſſeſſory, ſo there are ſome Actin 


perſonal and real which depend upon the diva 
Qualities of Rights, whereof ſome are perſon 7 
ſome are real. _ . | 
232. A Right perſonal | is where os a Perla 
and his Heirs are bound, and not the Ground , 
Lands are really tied; and according thereto, M 
Bond either for Payment of Sums, or Infefting Wi 
Lands and Annualrents before Infettment fol 


_ thereupon, is called a perſonal Right; and an il 
ction founded thereupon is called a perſonal Actin C 
253. A real Right is not only where a Peri 


and his Heirs are bound perſonally, but alſo if 
cont roverſa is tied and affected really therewith WF 
254 Duplex eft Jus reale, vel in re, vel ad rei. 
ut rumque; vel in rebus mobilibus vel 7mmovilg 
7 Fus iu re in mobilibus, eft ubi proprietas i 
 mobilis ad aliquem pertinet , & attio que ob lu 
competit, dicitur rei uindicatio, a Quacungue poſh : 
fore, foe naturali, frue civili. 


255. Fus ad rem in mobilibns, was of che La 2 


del pen geueralem, vel per ſbecialem hypat hecauſ 
and by our Practick it is by Arreftment ; and a 
Action competent thereupon is to make the 
reſted Goods forthcoming. 

256. Jus in re in immobilibus of duplex, vl 
wel in corporets, vel in iucorporeis. In rebus cos 
reis, there is no Reality but by Charter and Saint 
But i rebus 7ncarporers, ut eſt in ſervitutibus, ti 
ſame are real without Saſine, by a fimple Conti 
tion of a Party having Right to grant the fem 


W Judgments polleſſozy and petit. o 

Nachas, Thirlage of Lands to a Mill, Aguæductus, 
tis nom tollendi, ; acc. 1 : 
25). Item, Jura Reverſionum ſunt realia, & f 
id ſuperaddatur Reverſioni, quod non eft in corpo- 
e Reverſionis, [ed in pacto ſuperaddito, illud non ha- 
etur pro reali, ſed pro perſonali; and therefore if 
Ihe Party to whom the Reverſion is granted, do 
blige him apart, to alter, diſcharge or fuſpend the 
KERR cverſion, and thereafter make a third Party Aſ- 
gney to the Reverſion, the Aſſigney may redeem 
Ide Lands, fulfilling the Points of the Reverſion, 3s 
Ind will not be debarred therefrom by the: forefaid at 
Factions, which are perſonal. e 1 
258. Item, Jus ad rem in immobilibus is Where 
Party having a perſonal Bond to pay to him in 
Noney, or to infeft him in Lands or Annualrents, AM 
fetch Inhibition againſt the Party obliged; in | i 
Which Caſe, the Lands annailzied by him after In- | 85 
ibition, are affected to the Party-Raiſer of the 1 
nhibition, who thereupon may compriſe the 
Wands, and take away the Infeftment, either by 7 
Fay of Exception or Action: With this Difference, 5 
hat where the Infeftment after Inhibition has ta- ** 
zen Effect by Poſſeſſion for 10 or 15 Years before 
he Compriſing; in that Caſe, the Lords do fu» 
tain the Infeftment clade with that Length of „ 
Foſſeſſion, and remit the Party-Compriſer to his 
Reduction : But where the Party infeſt has been in 
hoſſeſſion but for the Space of fewer Years, com- 
nonly the Lords repel the Infeftment by way of 

xception, in reſpect of the Inhibition preceed- 


259. Item, 


104 Judgments poſſeſſ6zy and d peticos * 
259. ſtem, Albeit the Party Inhibitor may 1 J a 
duce all Infeftments after his Inhibition, yet tx 
Party whom he purſues may elide the Reduction, 'Y 
by offering to give Satisfaction of the juſt Dei 

1 and may Wire him the: like by way of Exceptioni 1 
260. Bur if the Party purſued for Reduction 0 '® 
this Infeftment ex capite inhibitionis, omit this O. 
fer, and ſuffer Decreet to paſs againſt him, com 
pearing in reducing his Infeſtment; in this Catz 
it is doubted if ex poſt facto, he may be heard u 
offer. But if the Decreet of Reduction bear no 
ſimple and abſolute Reduction, but allenarly, in 
far as the Inſeftment craved to be reduced mij 1 
prejudge the Purſuer in his Bond and Right; in 
this Caſe I think the Offer ſhould ever be com- 
petent to the Party Nee whom the Decreet 1 
given. : 
261. Item, Red uctions ex capite inbibitionis 1. 
may either be purfued upon a Bond and Inhibi 4 
tion ad hunt effectum, to reduce the Infteftment,if 
in ſo far as it may be an Impediment to the Com- 
priſing: Or the Party Uſer of the Inhibition may. 
firſt compriſe, before he reduce, and make hM.. 
| Compriſing, with the Infeftment following there: 
upon, to be his Title in his Reduction. In th 
firſt Caſe, I think the Benefit of the legal Reveri 
fion, competent of the Law to the Party againk 
whom the Appriſing is ted, ſhould pertain to tht 
Party whofe Infeftment is reduced e capite inli. 
bitionis. But in the ſecond Caſe, I think tht 
Matter to be of greater Ts ny the 
| ; wy 


arty compearing, againſt whom Decreet of Re- 
Ction | is See. + 
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4 Oriiprifings may be led either upon a per- 
3 4 ſonal Bond, or upon a real Right. If 
pon a perſonal Bond, the fame has Force only. 
Fon the Date of the Compriſing or Inhibition, if 
y be raiſed upon the Bond. But if the Ground 
as real, in that Caſe the Compriſing is drawn 
mi gcx to the Date of the real Right: As for Exam- 
> e, If the Lands be compriſed for the Byruns of 
"BB Annualrent, wherein the Party Compriſer was 
et, the Compriſing will be drawn back to the 
ate ol the Infeftment of Annualrent, and will be 
c eterred to whatſoever Infeftment of Property 
Wanted before the Compriſing, being polterior to 
Wc Infeftment of Annualrent. l 
263. And upon this Ground there may ariſe a 
table Queſtion, vz. That Infeftment of An- 
alrent was granted to a Woman in Liferent, 
d to her Son in Fee: The Woman, for not 
ayment of the Arrears of her Annualrent due to 
er, compriſes the Property; which Compriſing 
ns forth unredeemed for the Space of ſeven Years. 
er majores queritur, if the Son, who is Fiar 
the Annualrent, loſeth and amitteth his Fee of 
de Annualrent or not? De quo cagitandum. 


* 17 | 264 tem, 
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the Defunct upon Forty Days ; with Certificatiol 


106 Apprinngs and Adjudications, 


264. Item, Lands may be either com priſed 8 
adjudged ; and Compriſing hath Place, either 
gainſt the Party obliged, or his Heir. 
265. The Compriſing againſt the Party ben 
on Lite, requires no more but the ordinary Fom © | 
which is firſt, to ſearch the moveable Goods aw 
Gear of the Debitor, at his Dwelling-houſe, a» 
upon the Ground of the Lands to be compriſed 
and thereafter to denounce the Lands to be conf 
priſed _ the Ground thereof, and at the MM 
ket-Croſs of the Head-Burgh of the Sher my 1 
Stewartry or Regality where the Lands lye, aſh 
by Citation of the Party perſonally, or at his bus 5 
ling-Houſe, to compear before the Meſſengeſ 
Judge in the Compriſing, on Fifteen Days Wan 
ing: Which Compriſing muſt be led either up 
: the Ground of the Lands, or within the Tolboof 
of the Head-Burgh of the Sheriffdom, except . 
Lords grant ſpecial Warrant and Diſpenſationt tot 
within the Tolbooth of Edinburgh. . 
266. Item, Where the Party- Debitor is deced 1 
ed, there it is firſt neceſſary that the Obligatinlif 
made by the Defun& be either regiſtred again 
the Heir; or if it was regiſtred before the Ds 
fun&t's Death, to be transferred contra him. 
267. And if no Perſon be entred Heir, thentk 
apparent Heir muſt be charged to enter Heir“ 


That after the Expiring of Forty Days, ſuch PY 
ceſs will be granted againſt him, as if he wet 
entred; and thereaſter Decreet muſt be recovt 
- ed againſt him, as lawtully charged to enter Hel. 

| 268. * 


: Of Comprilings, :. Toy 


268. Item, After this Decreet, there muſt be 


new Letters charging the apparent Heir to enter 
Ipecially to ſuch Lands and Heritage wherein the 
Defunct died veſt and ſeaſed, and that within the 
pace of Forty Days after the Charge; with Cer- 
Fification, That Appriſing ſhall proceed againſt him, 
iicklike as if he were infeft. 8 


269. And after the Expiring of the Forty Days 


uſed upon the ſecond Letters, the Lands may be 
denounced to be compriſed in the ſame manner as 
Ihe ſame is led againſt the Party-Debitor being on 


.. „ 
250. But it is to be remembred, that if the Par- 
Wy charged to enter Heir by the firſt Charge, com- 


> 


1 


Tod, 
- 


TP 
» 


ear, and offer to renounce to be Heir; that then 
Wn that Caſe, upon his Renunciation, be will be aſ- 
Woilzied from the perſonal Action, reſerving to the 
Purſuer real Action, contra hereditatem jacentem: 
MWhereupon the Party is to come to his Payment 
Wy Adjudication, and not by Compriſing ; of the 


8 


hich Adjudication the Form will be deſcribed 


Wereafter. 


of Gmprifns 


271. Jem, When Lands are to be compriſed, 
the Party compears at the Day, by him- 
elf or his Procurator, and produces his Claim; 
raving ſuch Lands to be compriſed to him for his 
Money : And if no Perſon compear to oppone, 
he] ud ge puts the Matter to the Knowledge of an 
i IE ONES . _ © ns 


1 Of Compꝛiüngs. = 
Inqueſt of 1 5 or 13 Perſons, who (being fort) 1 
conſider the Claim and Verifications thereof; ant! 
accordingly give forth their Verdict, and ordam ! 
the Party to be infeft in the Lands compriſed, or 
be holden of the lawtul Superior; reſerving L. 
berty to the Party againſt whom the mpeg 1 
is led, to redeem within Seven Years. 3 
272. After the Compriſing is led, and an Ex. 42 
tract thereof given by the Clerk of the Compr. 
ſing, under his Subſcription, and the Subſcription 
of the Judge or Meſſenger of the ſaid Compriſing 
with the Seals of the moſt part of the Inqueſt; 
the fame is in uſe to be preſented to the Lords d 
the Seſſion and to the Clerk of the Bills, to be con 
ſidered, ratified and approven of by them. Bu 
.the Lords Allowance is not abſolutely neceſſary u 
the Validity of the Compriſing, but allenarly in 
ſuch Caſes where Infettment is to follow upon th 
Compriſing, and where the Superior of the Land 
being another than the King, is unwilling to gie 
Infeftment conform to the Compriſing : For ii 
nothing be compriſed but j2s incorporeum, ſuch aj 
Heritable Bonds, Literent Rights, Tacks, Re 
verſions ; in thir Caſes, becauſe the Compriſing i 
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Jus abſolutum & pe; rfettum, and nothing to follow pr 
thereupon quoad Perfectiouem juris, therefore thi K 
Lords Allowance is not neceſſary. Neither, tho $ 

le 


it were, could it add any thing to the Validity a 


The Right, becauſe the Lords Allowa ance is abjqw er 
citatione partis. ot! 
273. Where his Compriſing i is of Lands whidi pe 


. are res Pre, whereof Saline and rea! T ad. 


Oft Compeiſings, - x09 


ion is requiſite of the Law and Cuſtom of the 


Kingdom; in this Caſe, if the Lands be holden 


of the King, there is no Allowance, or Neceſſity 
of the Lords Allowance ; but the Party may im- 
mediately after the Compriſing, draw up his Sig- 
nature, and crave the fame to be paſt in Exche- 
R ERS: e 

274. And ſicklike, if the Lands be holden of 
another Superior than the King, the Party may 
paſs Infeftment upon the Compriſing, without the 
Lords Allowance thereof, if the Superior be wil- 
ling to infeft: But it the Superior be unwilling, 


IB oy 


in the Concourſe of more Compriſings wherein Di- 


Wligence is required ; in this Caſe, the Lords Al- 
lou ance is neceflary ; by the which the Lords ud 
be Compriſing orderly proceeded, and ordain Let- 
ers to be direct to charge the Superior to give In- 
Wfefrment, And the Party who uſes the firſt Charge 
hath the Advantage of the Law. 

275. Where the Property of the Lands is com- 
priſed at the Inſtance of more Perſons, the Party 


vho obtained firſt Infefrment and Saſine, is pre- 


ferred quoad proprietatem, except when the other 


JCompriſer alledges and verifies lawful Diligence 


done by him to obtain Infeftment upon his Com- 
priſing: Which Diligence, in Lands holden of the 

King, is where the Party having preſented his 
Signature to be paſt in the Exchequer, and is refu- 

led or delayed, takes Inſtruments, upon the pre- 

ſenting thereof': And if the Lands be holden of an- 
other Superior, it is done by the charging of the Su- 
perior to give Infeftment upon the Compriſing : 
as Ry Ang 


And where other Infeftments are granted after 
this Diligence, the ſame are underſtood to be pat 
fraudulently, and that the ſame cannot prejudge #5 
the lawful Diligence forefaid. 
276. Item, The legal Reverſion of the firſt lav. 
ful Compriſing, perfected by Infeftment or Dil. 
gence in manner foreſaid, pertains to the Debitor N= 
againſt whom the Compriſing is led; and it is que. 
ſtioned whether this legal Reverſion will pertain to 
a ſecond Compriſer, who denounced before the 
Date of the firſt Compriſing, or not; becauſe in 
the Time of his Denunciation, the legal Reverſion 
was not exiſting. And the Lords herein have gi- 
ven Sentence pro & contra, ſometimes prefterrins M 
the third Compriſer who denounced after the firit, 
and found him to have Right to the legal Rever- 
fion, excluding a ſecond Compriſer who had de- 
nounced before the Date of the firſt Compriling 
And in my Judgment this laſt is not ſo agreeable to 
Equity, as this where they have found the /econi 
Compriſer to have Right tothe legal Reverſion, al. 
heit he denounced before the exiſting thereof; that 

is to fay, before the Date of the firſt Compriting. 
277. Where once the Property is lawfully com- 
priſed, and Infeftment paſt thereupon, the ſecond 

Compriſer, who compriſes the legal Reverſion, 
has no Neceſſity to paſs Infeftments thereupon, be- 
cauſe the compriſing of a legal Reverſion is of the 
Nature of an Aſſignation to a Reverſion, to the 
ſubſtantial Solemnity whereof, there is Necellity 
of a Saſine or Infeftment following: But yet there 
is this Difference betwixt them, that an Aſſigna- 

12 %ͤ¹ ——I—̃̃ͤĩ5—V bchotes 


278. Where the apparent Heir of the Defunct 


renounces to be Heir, in that Caſe no Compriſing 
gan be led againſt him, but the Party in whoſe Fa- 
ours he hath renounced, muſt come to the Lands 
by Adjudication, | whereof this is the Form: Firſe, 


e muſt have a Decreet againſt the apparent 


Heir ad hum effectum; that he may have Execu- 
N jon contra hreditatem jacentem. Secondly, He 
muſt raiſe Summons againſt the Superior and appa- 
ent Heir for his Intereſt, making mention of his 
Wecreet contra hæreditatem Jacentem, and that the 
PDefunct his Debitor was infeft in ſuch Lands hol- 
Wen of the Superior; and that therefore the Right 


pf the ſaids Lands ought to be adjudged to him, 
nd that the Superior DEN: to be decerned to in- 
Eft him therein. 


279. After which the Creditor will compel the 
Puperior to give him a Charter containing Precepts 
pf Saſine whereupon he may be ſeaſed, and there- 
Þy attains to the heritable Right of 'the Lands; 
Ind if the Superior be not infeft himſelf in the Su- 
periority, in that Caſe the Superior muſt be char- 
Fed to enter to the Superiority within Forty Days, 


conform to the Order before expreſſed, in the Form 


Introduced in Favours of Vaſſals, by Act of Par- 


jament K. Fames III. 


280. Where the Creditor is infeſt ae to 
be Adjudication, the Lands may be redeemed. 
H 4 EET. from 


= Of Competlings. ITI 
tion muſt be intimate, and otherwiſe is poſtponed 
Roa ſecond and poſterior Aſſignation being firſt in- 
timate; whereas an Compriſing of a Reverſion, 
Either legal or conventional, needs no Intimation. 
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from him by a {ccond Creditor who obtains the li,| 
Adjudication, by Payment to the firſt Creditor ji 
the Sums of Money owing to him, with the Annu. 
©. EE TE =_ 
2281. It may be asked, What is due to the So 
perior who is compelled to enter the Creditor upaſ! 
Adjudication ? And albeit that the Lords hau Pi 
found no Compoſition due upon Adjudication, a Ab. 
there be no Law nor Practick to determine ti: 
fame, yet, in my Judgment, it muſt be ruled a 
cording to Compriſings, quia eft eadem ratio & 
r Oe © 
282. If the Creditor in whoſe Favours the AM 
Judication is granted, deceaſe before he be inet 
in this Caſe, his Heir muſt crave the Decreet c 
rained by the Defunct againſt the apparent Hei 
together with the Decreet of Adjudication obtain 
| againſt the Superior and the apparent Heir, to MM 
transferred to him: And if there be no Decrect «fc 
| Adjudication pronounced, but only a Summon 
thereof depending at the Defunct's Inſtance ; "MY 
that Caſe, the Heir muſt crave transferring of H 
firſt Decreet ut ſupra, and of the Summons of 
| Adjudication in him, as Heir to the Defunct ach 
to the Effect he may have Proceſs againſt the d 
perior and apparent Heir, if they be on Life; an 
if they be deceaſed, the transferring muſt be 50 
five, in'the Heirs repreſenting them. 
283, If there was no Decreet obtained again 
the Defunct's Debts, but only a Bond unregiſtret 
with a Charge to enter Heir ; in that Cate, ti 
Heir of the Defunct's Creditor is not to ſeek n 


= 


9.505 0 rw OO 5 


1 ring, which properly is of Decreets and Sum- 
nonſes ; but he is to ſeek Regiſtration of the 


For via ordinaria, by a libelled Summons upon 


*S$ix Days Warning, but Diet or Table, if the Debt 
be proven inſtanter by Production of the Writ. 

te 234. If the Heir of the Debitor, againſt whom 

Je Charge was uſed to enter Heir, be deceaſed, 


Ro enter Heir dies with the Party who was char- 
Jed, and the Creditor will be forced de novo ro 
charge the next apparent Heir, to enter Heir, not 
o him who was charged firſt and deceaſed, but 


Nenunciation to enter Heir to the Defunct, to 
rave Adjudication, at ſupra. 

|. 285. If two Creditors obtain Decreets of Ad- 
5 judication againſt the Superior, for infefting them 
j Jof double Poinding, making Mention, That be is 
charged and diſtreſſed with two ſeveral Creditors, 
r one and the [elf (ame Thing; and be cannot 
e obliged to infeft them both, but one of them ; 


moned to compear before the Lords,  brin 'nging with 
them the Rights, and to hear and ſee which of them 


rech Las beſt Right; and the Party E no Right, 


ww Ii be eee of all further troubling and gy 
ang the Superior in Lime coming. 


RRR O 
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Bond, it it bear a Clauſe of Regiſtration; or, if it 
Pear none, he is to purſue the Heir of the Debi- 


er Days Warning, or privileged by the Lords on 
I that Caſe all the Diligence uſed upon the Charge 


eo the Defunct who was Debitor, and thereafter 
o obtain Decreet againſt him; and, in caſe of his 


in the Lands, the Superior may raiſe a Suſpenſion 


and therefore to defire that they may be both ſum- 


114 


Of 4 Reduttion and Improbatio 


; 286. Here 1 of Iimprobaticn. ar 1 
ſimply raiſed, without Reduction, ta 


in Eft the Concluſion of che Summons, and y 


Reaſons of the ſame are coincident,and one Thing 
to wit, To hear and fee the Writs called for, to be d 
cerned tobe improven and null, as falſe and feigne i 


and to make no Faith; which is the Concluſion, be | | 


caufe the ſame are falſe ; ; and the Purſuer, wit 
Concourſe of the King's Advocate, offers him Yd 
prove the ſame, per teſtes inſertos, & omni dif 
modo quo de jure: And therefore, in reſpect offi 
the Conincidence, the Form of the Summons dM 
Improbation, varies from the Form of the Sun 
mons of Reduction; for the Summonſes of Re 


duction are conceived in a peremptor Form, bes: 


ing firſt Production, then Reaſons of Reduction: 
But the Summons of Improbation begins not i 
Production, but keeps the ordinary Stile of a com. 
mon Summons, and then concludes Production 0 
the Writ to be improven. 

287. Item, Where the Summonſes of Redudb 
on and Improbation are joined in one Summonj 
which is very ordinary; in that Caſe, the Summon 
bears the Stile of Reduction, and bears firſt Pro 
duction of the Writs, and then the Reaſons. 
288. Item, When the Summons comes to be di 


puted, the Purſuer may divide his een * 
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BS; Improbation, and may force the Party to an- 
Per to the Reaſons of Reduction, he granting 
e Production to be ſatisfied, in fo far as concerns 
e Reduction, notwithſtanding that the Pro- 
tion, in fo far as it doth concern the Improba- 
Wi, de not cle. 

289. If the Defender be compearing in the Im- 
Fobation, he cannot be abſent in the Reduction, 
Which has been oft found by the Lords, albeit it 
emed to be very hard and prejudicial to the De- 
Inders, who are forced to compear in the Impro- 


de tion, for eſchewing of the Certification, againſt 
vi ich he will never be reſtored, if he be abſent _ 


#: produce = os 

- 290. Item, Albeit the Purſuers in Reductions, 
Way call for Production of Writs and Infeftments 
che Lands wherein they are infeft, made to the 
Wefenders, either by themſelves, their Predeceſſors 
Authors, or made by any other Perſon not be- 
their Author, or made by the Defenders to o- 


ea 

jon ers, yet the Defenders will not be obliged in the 
ti geduction to produce all the Infeftments called 
om, but only ſuch, againſt which there is a ſpecial 
1n 0 


afon of Reduction and Improbation libelled ; 
Wd it there be no ſpecial Resi libelled againſt 
e fame, but that the ſame falls in conſegquentiam; 
this Caſe there is no Neceſſity of Production, 
t it is enough that the Defender grants that the 
ten falls 1 bonn nian. 
291. Item, In Improbation the Defender ma 

t be compelled to produce any Writs, but 2 
are made by the Purſuer himſelf, or his 
SHE EEE 
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Predeceſſors, to whom he ſucceeds, or by his Au 

thors from whom he has Right ; but if any ui 
Writs, which are neither made by the Purſue 
nor his Predeceſſors, and yet ſuch as may tro 
him thereafter, be uſed in any Proceſs, either wi # 


ny Party, that Party againſt whom the ſamen iſ 
uſed, may offer to improve the fame i in that lan 
Proceſs. | =_ X* 


e 


—— 
7 5 4, - * * 
* „ 11 


Anke or of the Warning, or peremptor of ti 


| Nance only, are called Dilators ; ſuch as, that th 
Party was not lawfully ſummoned, or that he er 


the Warning, are, That the Parties are not lauft 
ly warned perſonally, or at their Dwelling-Pli 


— 
f \ EY *. 
. 


1 


1 


Way of Exception, or by Way of Reply 11 a 
Tei 
In. 


7 A 
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292. ＋ TE M, In Actions of Removing, the 
fences are either peremptor of that | 


whole Cauſe. The Defences which elide the! 


out of the Country the Time of the Citation, e. 
not ſummoned upon Sixty Days Warning, or th 
he was Minor, and that Bis Tutors and Cura 
were not ſummoned. 

293. The Defences againſt the Warning, 
either againſt the Lawfulneſs of the W arning,0 
that the Tenant's Maſter is not warned. 


294. The Objections againſt the Lawfulne61 


and upon the Ground of the Lands, and at the 
riſh Kirk on a Sunday before Noon, Forty Dy 
before * or that the Warning is ſp 


ad Order of T 
295. Item, The Exception of not warning of the 


e not warned. 


Ot Warnings and Removings, 117 
. But commonly the Judge is in Uſe to ſhow. 
our, by giving Leave to the Purſuer to mend 
De Faulrs of his Warning, which ſhould not be 
Pne, after the Defender has accepted the Pieces 


Tenant's Maſter, is not only of the Nature of a 
Dilator, but alſo is peremptor of the Warning: 
Ind to the Relevancy of ſuch an Exception, it 
required that the Defender alledge, That he 
Js Tenant the Time of the Warning, and be- 
Pre, to ſuch a Perſon who has a real Right to 
e Lands, either by Infeftment or Tack, &c. and 


296. Memorandum, | This Exception may alſo 
e proponed for an abſolute Peremptor of the 


hole Cauſe, and not of the Warning only; but 
en it wants theſe laſt Words, Aud he not war- 
297. And as theſe two Exceptions are different 
their own Nature, fo they muſt be elided by 
ferent Replies: For to the eliding of the firſt 
orm, a Reply of a better Right than that which is 
ualified in the Perſon of the Maſter is not proper, 
nd will not be admitted, becauſe the Tenant is 
ot obliged to diſpute upon the Maſter's Right, 
ut a Reply upon a better Right will be moſt 
roper againſt the ſecond Form of Exception; 
nd the Tenants will be compelled to anſwer 
hereto, where the Exception is proponed upon 
heir Maſter's Right ſimply, and not with this 
Quality, That their Maſter was not warned. 
FFC 298. n 
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2298. Item, The cornmon Reply againit ſk 
firſt Form of Exception, is this, That the Pur L. 
offers him to prove, That the Defender was J 
nant to him by Payment of Mail and Duty be Ne 
the Warning, which Reply is ever found relem di 
in Favour of the Purſuer, in Reſpect the forelui 
Exception conſiſts in the Privilege, which a TM 
nant by Cuſtom has for his Defence, not to be rem te 
ved till his Maſter be warned; and therefore wha 
| that Part of the Exception is elided, which beg 
That he is Tenant to ſuch marker Man, by ff 
Reply, That he is Tenant to the Purſuer, N 
Force of the Exception is taken away. : 

299. And yet if the Tenant who propones u 
Exception of not warning of his Maſter, be ail 
to make his Exception more pregnant nor M 
Reply, either in the Circumſtance of the PaymerW 
of Mail and Duty, or in the Manner of Probatinſ 
the Exception would be found relevant, notwith|i 
| ſtanding of the Reply: As for Inſtance, if th 
| Tenant ſhall clear, that the Duty paid by him vi 
the Purſuer (if any was paid to the Purſuer in i 
Maſter's Name) is for a Feu-duty or Tack dug 
due by the Maſter to the Purſuer ; or if the It 
nant offer to prove his Exception by Writ or Out 
of the Purſuer; in which Caſe a Reply, that th 

Tenant paid Mail and Duty to the Puter, which 
is only offered to be proven by Witneſſes, will my 
be reſpected. 
3c0oo. tem, The Exception, That the Defend 
is Tenant to his Maſter who is not warned, ul 


not t be ſuſtained, it the Purſuer offer him to py 
| 30 
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4 hat the Defender was Tenant input by him in the 
Land, albeit it be true, That thereafter the Te- 
Pant paid Mail and Duty to another Maſter, quia 
enen non poteſt mutare cauſam peſſeſſionis ſui do- 
„ini, except it be cleared that the Tenant chan- 
ea the Maſter, not voluntarily, but by Order and 
& Courſe of Law, or by a Deed done by the Ma- 
ter. 
Zor. Doo: If it be evident and clear by the 
 MPurſuers own Right, That a Part of the Lands is 
V rcepted forth of the Saſine; and if the Defen- 
er alledge himſelf to be Tenant of the Lands ex- 
E Cepted, to that Perſon in whoſe Favour the EX 
Weption is made, this Exception cannot be elided 
| by 2 Reply, bearing, That the Defender is Te- 
ant to the Purſuer, in Reſpect that the Purſuers 
Right is elided by his own Saſine. 
302. Item, If the Tenant having the Benefit 
, ff this Exception, That his Maſter is not warned, 
Wo omit, the Maſter has a double Remedy tor it; 
Either he may compear for his Intereſt in the Re- 
Wnoving, and propone his Defences upon his In- 
Weftment, cled with Poſſeſſion, and ſo ſtay the De- 
Treet of Removing; or, if the Decreet of Re- 
oving be pronounced by his Knowledge, he may 
ulpend the faid Decreet, and get his Right dif- 
Fuſſed in the Suſpenſion, without Reſpect of the 
Wecreet ſtanding, and will not be put to the Re- 
Puction thereof. 
303. Item, If he compear before the Decreet, 


wild deſire to be admitted for his Intereſt ; he being 
rot * may * opone Bis Defence upon his 
thi "_ 
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Right in duplici forma ; either that he is infef, 


Tenant cannot be removed except his Maſter be 
warned: And ext, That an Heritor being in 
feft, and in Poſſeſſion cannot be put from his Pol 


the Action betwixt Scot of Tyfielaw, and the Eul 
of Nithiſdals. And, if the Exception be proponei 


in that Caſe the Parties come to diſpute /impliti 
Fer upon their Right, ſo far as the ſamen may b 


ſorium, and no further: For if the Defender a 
| ledge an Inteftment cled with Ten Years Poſlch 


notwithſtanding of the Purſuer's Reply upon at 
anterior Infeftment, preceeding the Defenders It 
feſtment; and the Purſuer will be put to his Act 


tions is not great; for where the Infeftment 5 
cled with Ten Years Poſſeſſion, the ſame are ch 
incident: But where the Infeftment is cled wit 
fewer Years, as Four or Five, the Addition d 
| Not warned, is neceflary. But the Difference d 
the two Exceptions is this, That divers Replies 


and in Poſſeſſion, and that his Tenant can WW 
not be removed, except he had been warned; 

or upon his Infeftment and Poſſeſſion ſimpi. 
Cer. VVV | 
304. And the firſt Manner of the ſaid Excent; 
on will be found relevant, becauſe theſe Excey- 
tions are alike ſure in the Law, vz. That the 


ſeſſion but by a Warning. And this was found in 
ſimpliciter, without this Addition, Not warnel; 
diſputed in a Removing, which is judicinm poſſe 


on, it will be found relevant in the Removing 


on of Reduction. PEE _ SR 
305. The Difference betwixt theſe two Excep 


iS 


ay be proponed | againſt this Exception made 
Empliciter, which could not be proponed againſt 


ip ; op ty \ 3 | 
U. This Exception qualificate (not warned). 
„23006. For againſt this Exception being propon- 


Ed mpliciter, theſe Replies will be ſuſtained, vx. 
What an Infeftment cled with Ten Years Poſſeſſi- 
dn, whereupon the Exception is proponed, was a 
Wadſet under Redemption, and is redeemed. Next, 


; | inſt tt 
- being lawfully ſummoned, finding the Lands to be 
H ecognoſced. But none of theſe Replies will be 
n bund relevant againſt the ſaid Exception propo- 


Ned gualificar?, becauſe, albeit his Infeſtment be 
kdeemed, reduced, or recognoſced, yet he being 
Noſſeſſor, cannot be removed without a Warning; 


s ratio rationis eff, becauſe he cannot be made 
ble to violent Profits without a Warning. 
ſe. 307. Item, Notwithſtanding that I think this 
a oſt juſt and reaſonable in Point of Law, yet 1 
.o where the Lords have ſuſtained this Reply 
ing Redemption or Reduction againſt the Excepti- 


proponed by a Tenant, alledging, That his Ma- 
er was not warned; and where the Lords have 
laſter, whoſe Infeftment is redeemed or redu- 


et of Removing given againſt the Tenant, upon 
is Reaſon, That the Decreet of Removing was 


1 oven upon Colluſion, in reſpect the Tenant omits 
e Ad the foreſaid Defence, That the Maſter was 


t warned. The Lords do ever find this Rea- 
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That this Infeftment is reduced againſt the Party 


und that there is no Neceſſity to warn that 


368. Item, Where the Maſter ſuſpends a De- 
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Jon relevant, by Production of the Maſter's Safng 
and that without Reſpect of the Decreet of Rs 
moving ding. 

309. Item, It the Purſuers reply upon the Nu 
lity of the Infeftment, whereupon Exception 
proponed; in that Caſe, if the Nullity be litt 

Juris, it will be received by Way of Reply: Bug 
if it be zulitas facti, it will be repelled in Reſye 
of the Infeftment ſtanding ; and the "<> Wig wi 
be put to his Action of Reduction. Albeit of th 
Civil Law theſe two (ipſo jure) and (ope excepti 
nis) be opponed ; yet by our Practick they are d 
one; and to them is opponed ullitas vid attionii, 
for omne quod nullum eſt ipſo gare, nullum eſt q 
exceptionis vel rei vel facti, & e contra: But 1 
litas facti is not opponable by Way of Exceptio 
but muſt be purſued by Way of Action. 

310. Nullitates juris are properly theſe, whe 
the Propoſition of Nullity is founded upon Lawd 
Cuſtom ; and the Aſſumption either negati 
quod non eget probatione, or proven by Writ! 
{elf, againſt which the Nullity is proponed. By 
where either the Propofition is not found, 
upon a clear Law or Cuſtom, or where the 2 
ſumption conſiſts in facto, which is not prone 
by the Writ impugned, ſuch Nullities are not. 
ceivable. by Way of Exception, but by Action 
As by Example, this Saſine is null, becauſet 
| Kirk-Lands, and not confirmed, or not regiſtri 
in due Time; theſe are uulitates rt, wal 
the Adumprions are ne. = 2 


; 3 _ 
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I 211. Item, Where it is opponed, That a Com- 
& 


&rifing is null, becauſe uſed only upon Ten Days 
Warning, where the Law requires Fifeteen ; and 
Ir this be proven by the Compriſing itſelf, it is 
Mlitas juris, where the Aſſumption is affirma= 


"x 1 I. pl i = 
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e proven by the Writ impugned. _ EN 
Du 212. But if it be alledged againſt an Infeftment 

q fKitk-Lands, That it is ſet without Conſent of 

wil 


She moſt Part of the Chapter, or ſet with the Di- 
ninution of the Rental. In theſe Caſes; albeit the 
Propoſition be founded upon Law and Cuſtom, 
et becauſe the Aſſumption is Facti, and not pro- 
en by the Writ impugned, but requires the Pro- 
ation of the Number of the Chapter, and of the 
ruth of the Rental: Therefore ſuch Nullities are 
ot received by Way of Exception, but remitted to 
e Reduction; and yet there is an Exception 
om this Rule, where the Aſſumption conſiſts 272 
at, and is not proven by the Writ impugned ; 
nd it is daily received by Way of Exception, as 
is, That the Evident or Bond is null, becaufe it 
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"IF ade by the Party being Minor, habens cura- 
res, and without their Confent. "EM 
| 313. Item, There is alſo an Exception from the 


ber Part of the Rule, viz. Where the Propos 
ion is founded upon Law or Cuſtom, and the 
ſumption either zegatzve, or proven inſtanter 


ba the Writ impugned, and yet is not received by 
” ay of Exception: As if a Tack of Teinds be al- 


dged null upon the Act of Parliament 159 4, be- 
ule it is fet without Conſent of the Patron 
aich Nullity is not by our Practique admitted 


—— py _———,——_ 
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by Way of Exception, whereof the apparent Rey 
ſons are theſe; 190, Becauſe it is a Right g 
Tack ſtanding cled ith Poſſeſſion. 240, Becauj 
the Act of Parliament 1594, ftatuit rantum pn 
Hibendo, & non addit e anullanten vel i ir. 
| ritanten. | 
314. This Difference was alſo of the Civil Las 
inter leges jubentes & probibentes ; and by the 0 
' Pinion of the Doctors, Lex praceptiva vel aff 
mans non ſortiebatir elſectum abſque aeclaratorig 
niſi præceptivæ legi adhareret clauſula irritans; 
ſed de lege probibitiva, ex opinione doctorum, nn 
eſe neceſſe, ut ſubjiciatur clanſula irritaus; quia in 
ſa probibitio reddit actum aliter geſtun ?nval 
dum. 
315. By the Cuſtom of Scotland, theſe Cube 
Diſtinctions are not attended; but all Nulliti 
are tobe purſued by Way of Action, except when 
the Law declares the Deed null by Way of Ex 
ception or Reply. 
316. Memorandum, Improbation and Falſho 
are ever proponable by Way of Exception or Re 
ply, if it be proponed debito tempore, hoc eſt, aut 
litem conteſtatam, where the Writs were prod 
ced in initio litis: But if it was not proponed be 
fore L7t:5-conteſtation, Writes being produced & 
| faid is; in that Caſe the Improbation is repe!led 
and reſerved by Way of Action; and that becaul: 
it is preſumed by the Lords, that it is done ani 
di fferendi n.,. | 
317. But if the Writ offered to be improve 


Was not produced in e tituliz ante litem cui 
3 is 21 {440 teftatin 
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feſtatam, but in modum probationis; in that Caſe 
Improbation is ever received by Way of Excep- 
tion; and it is ſingular in this Caſe, that there 
vill be two Litzs=conteſtations in one Cauſe, ſeeing 
his Improbation is ever proponed poft concliſionem 
by cauſa. PE oo er R 2 | 


i318. tem, Improbation being proponed by 
0 ay of Exception before inferior Judges, the ſame 

n be followed only by the direct Manner, and 
ot by the indirect, becauſe the Lords of Seſſion 

q re only Judges to the indirect Manner of Impro- 
„„ 5 | 

3 319. Item, The Party Improver cannot come 


p the indirect Manner, where the direct is fully 
xtant ; that is to ſay, where all the Witneſſes in- 
rt in the Writ, and Writer thereof are living 
nd examined; but where ſome of them are dead; 
that Caſe they come to the indirect Manner 
r preſumptiones & indicia. —----_ 

320. And where the Improver has the Benefit of 
ving in Articles of Improbation in the indirect 
anner, the Party againſt whom Improbation is 

oponed, has alſo Place to give in Articles of 
pprobation. „%%% 4 5 
321. Item, In the diſcuſſing of the Articles of 
pprobation and Improbation, Hoc eſt fingulare, 

jat the Lords will not only receive the Depoſiti- 
s of Witneſſes, but alſo examine the Parties up- 
Oath; whereas, in all other Proceſſes, Oaths 

d Witneſſes are not compatible. 
322. Item, In all Improbations, either by Way 
Action or Exception, the Party who offers to 
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improve, muſt conſign a certain Sum of Money, 
at the Diſcretion of the Judge, which he will of 
if he ſuccumb ; and take up, if he prevail. 
323. Item, Improbation either by Way of Adj. 
on or Exception cannot be proponed againſt the 
Extract of an Evident, but againſt the principy 
Evident itſelf; and therefore commonly in all In. 
probations, the Clerk-Regiſter and his Deputs, in 
whoſe Hands the principal Writs remain, by War. 
rant of the Regiſter, are ſummoned for Exhibit 
on thereof. 
324. Item, It is to be remembred, ＋ hat all Di 
lator Exceptions are to be verified infanter, other 
wiſe ought to be repelled. 

325. Item, All declinator or dilator Bren 
ons muſt be proponed before the Peremptor, 6 
therwiſe they will be repelled : And yet a Horning, 
which, in Effect, is but a Dilator, may be propon- 
ed omni tempore for debarring of a Party either 
before or after Litis-conteftation, and ſicklike 0 
Ex communication. 

326. Item, In Actions of Removieg. the De 
fender is obliged to find Caution for the violent 
Profits, at the firſt Term after Litis-conteſtation; 
and if he fail in finding of Caution, Decreet will be 
given againſt him for that Cauſe to remove, ex: 
cept the Purſuer have a Reply to be proven, 
whereupon he uſeth more Diets, and Terms 6 


” Probation ; for in that Caſe the Judge uſeth to 


give the Defender longer Time, and Occaſion to 
find his Caution ; albeit in my Opinion, the Pur- 


ſuer may take a. Decreet for not ending Gate 
Albel 
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beit he prove not his Reply. But the Purſuers 
bfRemovings, are commonly loath to take Decreet, 
Irhile their Reply be proven, if they be ſure to 
prove the fame. 7 - 


WW 327. Item, This is a common Exception in Re- 
9 ovings, That the Defender bruiks a Part of the 
- Wands contained in the Romoving, by a good 
Wight flowing from the Purſuer, or from any o- 
Ts 


her Perſon, and bruiks the reſt pro indi viſo; or 
therwiſe bruiks ſome Lands not contained in his 
Summons, either by a Right, or as Tenant to a 
hird Perſon ; and that he bruiks the Lands from 
Irhich he is warned pro indiviſo therewith, And 
eſe Exceptions are ever found relevant in Law, 


d cannot be taken away by any Reply, except 
is one, That the Lands are divided, or ſeve- 
ally kend and known. 


328. Item, In Removings, this Exception is 
ſually proponed, That the Defender is Tenant to 
uch a Third Perſon, who has Tack and Aſſedati- 
n from the Purſuer for Terms to run the Time 
tf the Warning, at leaſt who bruiks per ?acztam 
elocationem. ;. which Exception is ſometimes. ad- 
nitted, ſometimes repelled, according to the Sub- 
Lance and Circumſtances of the Cauſe, and the 
ength and Shortneſs of the Time ſince the Tack 


E „ E415. LO 
0 329. Item, This Exception is uſually in Re- 
* bovings, That the Purſuer, ſince the Warning, has 


eceived Mail and Duty from the Defender; and 
acknowledged him to be a Tenant, or that the 
Lenant has done Service, which is a Part of the 
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Puty of the Land. Which Exceptions are relg 
vant, but with this Caution, 1 hat the Mail an 
Duty received, muſt be of the Vear aſter the We. 
ning is made; for as to the Year in which th 
Warning is made, the Tenant has Right to the 
Cropt after the Warning, and is obliged to pay Dy 
ty to his Maſter therefore ; which is ever pai 
after the 2 bit ſunday at which the Warning is made 
330. Item, Albeit the Tenant carry away th 
Cropt of Corns after he is warned, yet he has 1 
Right to the Graſs after Whit ſunday ; 5 but if he 
meddle therewith, he may be purſued tor the Vid 
lent Profits of the Grafs. 
331. Item, This Defence is commonly recei 
ved in Removings, viz. That the Purſuer pro 
miſed to the Defender not to remove him a Yeu 
after the Warning; and this Exception is probabl: 
by Witneſſes. But if the Exception be proponet 
upon a Promiſe made for Life, or for more Yean 
than one, it is not probable by Witneſſes, but by 


Writ or Oath of Earty. 


Of Of the Diverſe uy of Decreets 


11 H E Ncerkeets of Removing » were 
| IN given before the Sheriffs of old, there 
could no Horning be direct thereupon, till the 
Party Obtainer of the Decreet, did purſue the 
Party againſt whom the Decreet was obtained be. 
fore the Lords, to hear and fee Decreets and Lei 


xers contorry, P thereupon: l But now by in 
| | ; ate 
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„late Act of Parliament 1606, cap. 10, this Decreet 


conform is not neceſſary, but Letters of Horning 
„ nay be direct upon Decreets of Sheriffs, upon Sup- 
ie Mplication to the Lords, without Citation of the 
e party. But when the Party ſupplicates the Lords. 
to get Letters of Horning, he muſt ſhew his De- 
u creet, with the Precept raiſed thereupon, and the 
e Executions thereof raiſed upon 15 Days Warning, 


to the Clerk of the Bills. + 
333. Item, Decreets, or Letters conform, are 
now commonly craved upon Rolments of Courts, 
or Decreets of Baron-Courts. ol 

334. Item, Decreets conform are alſo craved 
upon Gifts and Proviſions to Benefices or Penſions, 
lor Tacks of Teinds; in which there is no Citation 
of any particular Party, but allenarly a general 
Citation upon Six Days Warning at the Pariſh- 
Kirk, upon Sunday, or at the Market-Croſs of 
the Sheriffdom ; albeit, if the Purſuers pleaſe, 
they may ſummon particular Parties who have In- 
ereſt, to hear and ſee Decreet and Letters con- 
born ne,, h4-; . 
335. Item, By Act of Parliament 1592, cap. 
140, all Letters of Horning generally direct, 
againſt all aud ſundry, are prohibited; and yet 


re te Lords, by their Practick, ſuſtain ſuch Letters, 
re Wi the Party be charged for Payment of a Duty 
he Wulſed and wont to be paid by them. 2 | 
be 336. tem, When Decreets are given before 
e: the Lords of Seſſion, either conform to the De- 
et ereets of inferior Judges, or upon Summonſes uſed 


before themſelves via crdinaria, fo ſoon as the 


Me td ht: 
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| Pecreet is given, the Decreet itſelf is an imme. 
diate and ſufficient Warrant to any Writer to ths 
Signet to raiſe Letters of Horning and PFoinding 
_ thereupon, and that without Bill or Supplication 
made to the Lords; and the Writer to the Signet 
writes to the End of theſe Letters theſe Word, 
Per Decretum Dominorum Coucilii. But when Let. 
ters are direct, upon Supplication made to the 
Lords, the fame bears, Ex deliberatione Domini. 
r = 
337. Item, Where Bonds or Contracts are re. 
giſtred in the Books of Council by Conſent of the 
Party, bearing this Clauſe, That they conſent, that 
Letters of Horning and Poinding fhaii be direct up 
on a ſample Charge of fix or ten Days Warning: 
'The ſame are warrant to the Writer to the Signet 
to draw up Letters in the ſame Form as if the De- 
creet were given before the Lords upon Citation 
rr 2 SLE 
338. But there is this Difference betwixt Let- 
ters of Horning upon Decreets conform, upon a 
general Citation, or upon regiſtred Bonds or Con- 
tracts, which are accounted Decreets on the one 
part, and Decreets given before the Lords, by Ci- 
tation of a particular Party, which is called via 
ordinaria ; For the Firſt may be ſuſpended upon 
whatſo>ver Reaſon. is relevant of the Law, and 
the Reaſon muſt be diſcuſſed in jure, without te- 
ſpe& of a Decreet ſtanding ; But in the Second 
_ Caſe, where a Party is cited particularly, albeit 
Suſpenſion be raiſed againſt the Decreet; yet when 
the Suſpenſion comes to be diſputed, the Party 
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)btainer of the Decreet has this Frivilege to op- 
zone againſt all the Reaſons of the Suſpenſion (ex- 
ept they be Deeds done by the Charger ſince his 
Decreet,) That notwithſtanding the Reaſons, his 
etters of Horning ought to be found orderly pro- 
tecded, in reſpect of the Decreet ſtanding unre- 
Iuced ; and the Reaſon hereof is, that a Decreet 
eing given againſt a Party particularly cited, it is 
hought agreeable to Juſtice to debar him by way- 
{ Suſpention, in reſpect of his Contumacy, and to 
put him to the Trouble and Neceſſity of reducing 
ke Decreet- 25 ; 
339. But if the Suſpender, /imnl & ſemel, with 
he Suſpenſion, intent Summons of Reduction of 
he Decreet, and have his Reduction ready to be 
lilputed at the Time when the Suſpenſion comes 
o be diſcuſſed ; the Lords are in uſe either to lay 
ver the Suſpenſion till the Reduction be diſcuſſed, 
r elſe, if they pronounce Sentence in the Suſpen- 
on, they pronounce it with this 8 Fuſpen- 
ling the Execution to ſuch a reaſonable Time as 
hey ſhall think fit, within which the Party may 
lo Diligence to get his Reduction decided: And 
fat the End of that Time the Lords find, that he 
vas diligent, & guod per eum non ſcetit, they are in 
iſe to prorogate the Term of the ſuſpending of the 
EXECUTION, ©: „ 

240. There is another Caſe wherein via ordi- 
ar14 is opponed to Decreets of Regiſtration or 
Transferring; for albeit the Party be cited particu- 
arly to hear and ſee a Bond or Contract regiſtred, 
pr to hear and ſee a Decreet transferred, yet that 
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132 Ok the Diverſity of Decreets. 
is not counted via ordinæria, becauſe the Sum, 
mons concludes not the Party to be decerned to 
pay any Sum, or do any particular Deed, but on. 


ly to hear and ſee a Bona or Contract regiſtred, 
Decreet transferred. Which Concluſion being ali 
quid militiplex & colleftivum, comprehending al 
that, which is in the body of the Bonds and Con. 


tracts craved to be regittred, or Decreets craved 


to be transferred ; the fame cannot be elided bur by 


an Exception total and univerſal, and as large and 
ample, as is the Concluſion, viz. That the Boni 


craved to be regiftred, or Decreet craved to be 
transferred, is renounced and diſcharged by tit 
Purſuer in totum. 7 5 8 
341. And therefore, by the Practick of the 


Houſe, a partial Exception is never admitted u. 
gainſt a Summons of Regiſtration or Transferring. 
But notwithſtanding thereof, the Lords will ordain 
the Bond to be regiſtred, or Decreet transferred; 
_ reſerving to the Party Defender his partial Exce- 
ptions to be diſcuſſed by way of Suſpenſion. 


342. But where the Lords find, that there is ſome 


Probability in the partial Exception, and that the 


Defender, in reſpect of the Greatneſs of the Sun 
contained in the Bond or Decreet, will hardly be 


able to find Caution at the Time of the Suſpenſion; 
They are in uſe to grant Suſpenſion pro prim!, 


without Caution or Conſignation. 


343. Item, At other Times they are in uſe to 


reſerve the partial Exceptions to .be diſputed by 


way of Suſpenſion, with the like manner of Proba- 


tion as was competent, if the ſame had been 4 
| 51 VVV mitte 
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mitted againſt the Summons of Regiſtration and 
Transferring ; and the Reaſon and Juſtice of this 
s evident, for the Defender would have Terms of 
Probation, if his partial Exceptions were admitted. 
But when the ſame comes to Suſpenſion, wherein 
all muſt be proven iuſtanter, according to the Pra- 
tick, he will get no Term of Probation, except 
he fame be particularly reſerved to him 

344. Item, Albeit partial Exceptions be not ad- 
mitted againſt Summonſes of Regiſtration or Tranſ- 
ferring, yet if the Defender propone ſeverally as 
many partial Exceptions as (being conjoined) will 
lide the Subject of the Summons in totum, the ſame 
is admiſſable. e „ 2d 
345. Item, There is a great difference betwixt 
Decreets given via ordinaria ; that is to ſay, by a 
articular Citation of the Party ad eſfectum particu- 
arem, and the other Decreets either given by 
Conſent, or upon general Citation, and alſo De- 
reets given upon Suſpenſion, which are alſo 
ounted to be opponed to vi 67d47naria; For where. 
Decreet is obtained againſt a Party being law 
ully cited ad effectum particularem, if it be obtain- 
d againſt a Party not compearing, it has the Be- 
efit of a Decreet ſtanding, ay and while it be re- 
luced, ut ſupra: And if it be obtained againſt the 
arty compearing, it is unreduceable, and he will 
ever be heard to call the ſame in queſtion, becauſe 
ither he proponed his Defences, which were diſ- 
uſſed in his contrary, or he omitted the ſame, be- 
g competent 27 prima inſtantia ; and in reſpect. 
dt his Omiflion, he will never be heard to reduce 


= of. , 
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zn ſecunda. But in all other Decreets the Pan: 
has Liberty to propone whatſoever Reaſons, h 
way of Suſpenſion : And albeit Decreet be giv 
againſt him in that Suſpenſion, yet he will be heat 

to ſuſpend de novo, upon new Reaſons, notwith, 
ſtanding the fame was competent to him the Tim 
of the raiſing of the firſt Suſpenſion. — 
3246. And in the Decreets of Suſpenſion which 
are given betwixt Parties compearing, they are in 
worſe Caſe than in the Decreets given upon Sum 
monſes via ordinaria ; in which, Sentence pire 
parte comparente, cannot be reduced, zeque ſupt 
eiſdem deductis, neque ſuper competentibus & omi 
ſis: Whereas in Decreets given upon Suſpenſion 
Parties will be heard to ſuſpend, not once on, 
but many Times after, providing the ſame be raiſet 
upon new Grounds which were not diſcuſſed in for: 
mer Suſpenſions, notwithſtanding the fame wer 
competent, but omitted at that Tine. 
347. Item, There is only one Cafe wherein the 
Lords will not admit a Party to ſuſpend upon: 
new Reaſon, after Decreet given upon the firſt Sul 
penſion; which is this, If the Charger, by the Suk 
pender's Omiſſion, be prejudged of his Anfwet 
and Defences againſt the Reaſons ; as for Example 
If the ſecond Suſpenſion bear, That the Bont 
| whereupon the Letters are raiſed is null, becauſe 
is only ſubſcribed by one Notar, being in a Matte 
of great Importance, above 500 Merks : And! 
the Party Subſcriber ſuſpend in his own Time, bu 
not upon this Reaſon, and the Decreet was he 
againſt him; his Heir or Cautioners cannot fu Py 


e novo upon this N ulliy, in reſpect of the Decreet 
viven againſt the Defunct compearing, and that 
the Charger is af no of his Defence againft the 
aid Reaſon of Nullity, viz. That he would refer 


ww be had, in refpett of the Defunt?* s Decenſe. 
348. Trem, Aldeit Decreets given parte LANTERN 


pr upon a Reaſon of Reduction which was compe- 
ent by way of Defence, in prima inflantia, and 
mitted 3 yet there be ſome Cafes in which ſuch 
Pecreets might be called in queſtion by way of 
; eduction, and that either principaliter or in g 
mentiam. 

349. Principaliter, where the Reade of Re- 
luction are either emergent, poſt litem conteſftatam, 
r 2oviter venientes ad notitiam: And in the e- 


mergent poſt ſententiam; but it it was emergent 
nly poſt Iitem conteftatam, ſed ante ſententiam, 
this Caſe, if it was proponed arte ſententiam, 
Ind: reſerved, it is competent; but if omitted aute 
ententiam, it will hardly be admitted. [2441 


ney have been often urged poſt litem con. efatam, 
a Reduction: But the Lords were exceedingly 


ing of all Sentences, and a Way to make lites in- 


he Truth of the Subſcription and Command giver 
o the Notar, to the Defuntt*s Oath, which camot 


ente, are irred uceable, either /per ei ſdem deductis, 


ergent Reafon, there is no Queſtion, if it was 


350. And as to nouiter venientes al notitiam, . 
ante ſententiam, and ſometimes pof? ſententiam 
oath to admit them, becauſe they thought it a Io- 
Pitas, ſpecially ſeeing notitia & ſcientia have no 


her Probation but the Oath of the Proponer, ex- 
— _ cept 


e 4e 
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cept the Farty be able to induce ſuch pregnant Pr, 
lumptions whereupon he may enforce. his Know 
| lea in confequentiam. 
351. Decreets obtained in Eb comradifini 

| may. be reduced in /ecunda inſtantia, if the Infteh. 
ment and Right, which was the Title of the Sum 
mons whereupon Decreet is given, ſhall be eraye 
to be reduced or improven Priucipanter ; which 
| being done, the-Decreet mult fall zu corſequentian 
And in this Caſe the Defender cannot oppone th 
| Decreet obtained zn foro contradictorio, becaul; 
that which is craved to be reduced 277 conſequentian 
upon a relevant Reaſon againſt the Principal, can 
not be opponed to elide the. Reaſon, becauſe th 
Decreet is craved to be reduced: But this Redu 
ction of the principal Title is only admifſable 
where the Reaſons of Reduction are ſuch as were 
not competent by way of Exception of Nullity, it 
prima inſtantia; for if the fame had been compe- 
tent in prima inftantia, by way of Exception, the 
ſame will not be received by way of Reduction i 
ſecunda. But if the ſame was proponed in prima, 
and repelled, in reſpect of the Inſeſtment ſtanding, 
then queſtionlefs it will be received in N iN 
ae TOES 
352. And inertia may 111 a great doubt of 
N ullities, which are competent both by way of 
Exception and Action ; and namely in Improbs- 
tions, whether the Omiſſion of them 2 prima in. 
| vermin will exclude them in e 5 de yoo! chi. 


. ; £54] 353. iim, 
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353. Item, According to this Courſe, Retours, 
rhich by the Law were irreduceable after three 
ears, if the ſame be purſued principally, may 
be reduced in conſeguentiam, after twenty or 
thirty; if the Rights and Infeftments, which were 
he Grounds whereupon the Retours proceeded, 
Whall be craved to be reduced principally and pris 


J ih, and the Retours to fall iu conſequentiam; 
Wk * 
thy 


Of Aﬀenations 


15 3 
* 354 A N Aſſignation made by an Hetitor of 
" Lands to the Mails, Farms and Duties 
1. bereof for a certain N umber of Years to come, 
* while a certain Sum be paid which was owing by 
„be Cedent to the Aſſigney, is not bab3lis modus 


to eſtabliſh a Right in the Perſon of the Aſſigney, 
but allenarly, ſo long as the Cedent remains Heri- 
or of the Lands: For if the Cedent reſign the 
ands, in the Hands of the Superior, in Fayour 
f a third Perſon, who thereupon obtained Intett- 
ment; or if the Lands were compriſed from the 
edent, and the Compriſer infeft : In theſe Caſes, 


be Aſſigney will be excluded from the Mails and 
of u | 
of {MW uties, and Benefit thereof aſſigned to him; and 


the third Perſon who is infeft, either upon Re- 
ſignation or Compriſing, will be preferred to the 

\ſſgney quoad the Mails and Duties of all Years 
and Terms after the Date of the Safine. : 


3 — 255. em, 


rent, quatenus eſi jus totale; and by the makin 
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335. Item, If the Right which ſtood in the 
Perſon of the Cedent, was a Right of that Natur 
which was tranſmiſſable by ſimple Aſſignation, with. 
out Saſine, as a Right of Liferent: In this Caſe, the 
Aſſignation to the Liferent, being cled with Pof. 
ſeſſion, or lawfully intimate before Compriſing 
will be preferred to the Compriſer, or to any other 
VVV 
336. It is always to be underſtood, that the 
Liferent be aſſigned formally; for if it be not for 
mally aſſigned, but only an Aſſignation made d 
the Mails and Duties for the Space of two, thre 
or more Years : In that Cale, if the Literent be 
formally diſponed or compriſed thereafter, the Ab 
ſignation will not be valid againſt a ſingular Succeh 
ſor who acquires a real and formal Right with the 
Liferent; and yet this may be doubted, becauk 
whatſoever is aſſignable in whole, is alſo aſſignabk 
in part. And it is out of Queſtion, that a Lit 
rent is diſponable without Saſine, and therefore! 
part thereof may alſo be diſponed by Aſſignation: 
But in my Judgment the Argument is not good 
becauſe the Propoſition is not univerſally true, not 

yet the Ground of Law whereupon it is founded 
quod eadem fit ratio totius & partis ; quia totum li. 
bet ſuam diverſam rationem & partibus, & diſt 
rumt omnes partes ſeparate d toto conjuntto : Ant 
therefore in this Caſe, where a Liferent may & 
diſponed by Aſſignat ion, it is meant of the LilkW5). 
AT. 


thereof, the Liferenter is fully and totally denut- $ 
eft 


ed: Whereas, by Aſſignation to Terms or ar 
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cular Years, the Right ſtill remains, and the 
Liferenter is not denuded. And further, this Aſ- 
ſignation to particular Years is ac¹νg de jure ilici- 
ws; for if the Liferenter die during the Years 
iifponed, the Aſſignation is null: And to clear 
hat aliquid totum eſt ceſſibile, ubi partes non ſunt, 
t appeareth by this Inſtance, that a Reverſion 
may be diſponed in toto, but not in parte, quia eſt 
jus reale unicum & unitum in ſe ;. but the general 
Propoſition is true in perſonal Bonds, which ad- 
nit Diviſion, but not in total Rights, gue habent 
pitatem juris pro forma, as is in all Liferent Rights 
ormally eſtabliſhed ; and in the Titles of Bene- 
ces provided ad vitam, which are Liferent Rights, 
nd diſponable i toro by Dimiſſion or Reſignation, 
ind not by Aſſignation to any particular Years of 
he Rents thereof: And which is further, not by 
total Aſſignation to his Liferent Right of the Be- 
efice, whereof the Reaſon is coincident with the 
ormer, becauſe the total Aſſignation denudes him 
ot of the Right of the Benefice, but he remains 
Titular notwithſtanding thereof, becauſe the Title 
the Benefice is not diſponable by Aſſignation. 


oa Of Tailztes. 


). T Here is a Difference betwixt a Bond or 

1 Contract of Tailzie, and an Infeitmens 
1 Tailzie paſt without Bond or Contract; for an 
nfeſtment of Tailzie is ab initio voluntatis, and 
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there be a Clauſe and Proviſion infert in the bog 
of the Infeftment or Procuratory of Refignatiq 
whereupon it proceeds, whereby the Tailzier tie 
and reſtrains either himſelf or his Heirs. But the 
| Proviſions are extrinſick, and not of the Nature 
Tailzie. 


 & mer@ donationis, or ex. cane * or by W 
of mutual Tailzie. - 


but grant, that when the Infeftment of 'Tailzie| 


change the ſame when he pleaſes, by reſigning 


that a Bond of Tailzie will oblige alſo the Heiro 
the Giver of the ſame ad hoc, to perfect the Talk 
zie; and if this be granted, it will deſtroy the ſe⸗ 


Jeftment of Tailzie may be changed after it is made; 
tor none can change an Intefrment of Tailzie alter 


Ot Tails ies. 


remains ever ee and changeable at the Wi 
_of the Maker of the Tailzie and his Heirs, except 


338. tem, As to hs Bonds or Conrad 
Taille, they are either made ex cauſa affettioni 


359. In Bonds of Tailzie made ſme alla cauſa 


except that of Aﬀection, the common and recen pr 
ed Opinion is, That they are not obligatory, anllſſk,... 
in Effect are counted Donations, mortis calſ ot fl 
which are ever revokable. Some think, that rime 
gant quoad hoc to make the Tailzie, and think t et th 
making thereof the Implement of the Obligation; | 


perfected, that the Maker thereof may alter « 


7090, and paſſing an new Infettment with Chang 
of Heirs. 
360. And if this Opinion holds, it wil follog 


coad Part of their Opinion, which is, That the 


ic is perfected, but * who are proximi and fr 


Ok Cailztes. W 


; | the 'Tailzie the Time of the Change : But the 


Daughter) cannot be of the Tailzie, when the In- 
eftment ſhall be expede upon her Reſignation, 


361. Their Anſwer to this is, That their Opinion 
or the ſecond Part thereof is ſafe, in ſo far as con- 


n Infeftment of Tailzie conform to the Bond, hath 
Liberty to alter in his own Time when he pleaſes ; 
ut if he die but change, in that Caſe they think, 
hat as the Infeftment of Tailzie cannot be altered 
n Prejudice of that Perſon who was firſt in the 
ucceſhon of the Tailzie, ſo the Bond which was 
ot tulfilled nor revoked by the Maker in his own 
ime, is obligatory againſt the Heir for ever, and 
et they will give Place to the firſt Perſon of the 
Tailaie to alter the ſame when he pleaſes, as well 
the Lands may be annailzied by him, or com- 


ot obligatory ad huuc effettum, to paſs an Infeſt- 
nent of Tailzie thereupon, where the Bond was 


prother, whereof the Cauſe was this: Valter Ma- 
er his Father's eldeſt Son of the ſecond Mar- 
age, and having only Siſters, gave Bond to Mr. 
omas Maver Advocate, his eldeſt Brother of the 
it Marriage, whereby he obliged himſelf to re- 


ands, for new Infeftment, to be given to himſelf 


Heir of the Maker of the Bond (being poſſibly his 


hich deſtroyeth the ſecond Part of their Opi- 


erns the Maker of the Tailzie, who having paſſed 


riſed from him. But that a Bond of Tailzie is 


hade ſine cauſa oneroſa ; it was decided in the A- 
lon betwixt Halter Maver and Mr. Thomas his 


gn his Lands and 'Tenements in the Superior's 
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Hibition againſt Walter: Whereupon Walter in. 


and his Heirs Male of his Body; which failing, tg 
the ſaid Mr. Thomas his Brother and his Male; 
Thereafter, Halter being a facile young Man, ang 
moved to do ſome Deeds in Prejudice thereof; 
and for Prevention thereof, Mr. Thomas ſerved In. 


36 
cal, 
there 
ken | 
ſelf 01 
Rs expre 
tented Summons before the Lords, to hear and railz 
ſee the Inhibition reduced, and ſimpliciter ſuſpend. 
ed. In which Cauſe this Point was diſputed, Tha 
as he might alter the Infeftment, if it were made may r 
ſo he might revoke the Obligement itſelf. And on 
the other Part it was contended, 'That the Bond 
behoved to be fulfilled. But the Lords, by thei 
Interlocutor and definitive Sentence, Found th 
| Reaſon of Reduction foreſaid relevant, founded 19. 
on bis Revocation of the Obligement, and reduced 
the Inhibition, and ſuſpended the ſame ſimpliciter; 
and that becauſe the Bond of Tailzie. was gi ven et 
nulla cauſa oneroſa, but allenarly of Free-will. 
362. But where the Bond or Contract of Tail 
zie is made for a true onerous Cauſe, or when 
Pailzies arę reciprocal in a Contract; in this Cale 
the ſame are not revokable but by Conſent of Party, 

as was decided Sharp againſt Sharp.  _ 
363. And yet ſuch reciprocal Contracts are re: 
duceable, where one of the Parties Contractoꝶ 
has in his own Time done one or more Deeds cor: 
trary to the Contract, by ſelling his Lands which 
| he was obliged to tailzie, or doing of that whicl 
may make him unable to fulfil the ſame ; as wi 
found betwixt Spence and Spence, and betwixt the 8 I 
tion 


Earl of Home and Co/dingknows. 8 
. 364. But 


Ok Taibzies. I43 
$364. But where the Tailzies are not recipro- 
cal, or proceed not upon true onerous Caules ; 
there is no queſtion but the Tailzie may be bro- 


——_— 
— 


expreſs Clauſe contained in the Infeſtment of 


MTailzie, or Bond or Contract whereupon the ſame 


proceeds, That it ſhall not be lawful for his Heirs 
break the ſame ; In the which Cale, the Tailzie 


the ſame is conceived, may uſe Inhibition there- 
upon. EE 


365. And yet there may be many Ways found 


De by the which this Proviſion may be fruſtrated; 


and there is no Queſtion but the Lands may be 
compriſed for anterior Debts contracted before the 
Ar mL. 
366. tem, There may be ſome Queſtion anent 
the Debts contracted after the Tailzie, and before 


the Inhibition; but, in my Judgment, upon ſuch 


Bonds, Compriſing may be uſed upon Debts con- 
tracted ante inhibitionem, uſed againſt the Party 
Maker of the Tailzie, or againſt the firſt Heir of 
Tailzie who ſucceedeth him as the next in the 
Tailzie ; becauſe the' Party Maker of the Tailzie 


Deceaſe, the firſt Perſon of the Tailzie being in- 
teſt upon Retour, is alſo Fiar ; and every Fiar 
may diſpone upon his own Lands, except he be 
lawfully reſtrained : And therefore, muito magis, 
the Lands may be compriſed from them ante iubi- 
bitionem. 8 | 78 | | 


ken by the Party Maker thereof, either by him- 
MW1f or by his Heir; except there be a ſpecial and 


may not be broken, but the Party in whoſe Fayour 


remains Far of the Eands, and becauſe after -4 


Ka: 267. But 


11 


= the N * 


3 contracted before the Bond of Tailzie, it may 


144 Ot Tailzies; 5 
367. But to prevent and remeid this, there is a 
new Form found out, w hich has theſe two Branch. 

es, iz. either to make the Party Contracter of 
the Debt to incur the Loſs and Tinſel of his Right, 
in Favour of the next in Tailzie, or to declare al 
Deeds done in Prejudice of the Tailzie, by Bond, 

Contract, Infeftment or Compriſing, to be null of 
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368. And as to the firſt of theſe Proviſions 
there i is no Queſtion but it will have Effect againſt 
the Heir of Tailzie ad hunc eſſectum, to exclude 
him from the benefit of the Infeftment, in reſpett 
of the Failzie committed by him againſt the Con- 
dition of the Tailzie; and this is certain quead 
Deeds done ſince the Tailzie. But if the Debt 


be controverted, whether if a Com priſing led a- 
gainſt him upon "theſe Debts, ſhould be counted a 
Failzie ad hung eſfectum, to deprive him of the be- 

nefit of his Infeftment, in Favour of the next Per- 

ſon of the Tailzie: But in my Judgment it ſhould 
quoad eum, becauſe he having accepted the benefi 
of the Tallzie upon that Condition, he was bound 
to haye paid his own Debts contracted before the 
Tailzie, to evite the Danger of the Failzie: For 
the Continuation of the Bonds and Debts unpaid 
after the Tailzie, are equiyalent as if he had con- 

_ tracted them after the Tailzie. But what, if after 


the Compriſing he redeem the fame 2 Queritur, I Mite ] 
ſemel commiſſum poſit purgari, an non.? And this Wibere 
Point is very diſputable h utramque partem ; for 36 


py the Failzic once committed, 1 eft acquiſit tum, Icke E 
| | 10 Y 


Px 


o the next of Tailzie, & nemini poteſt tolli jus 


n this, as in apertura feudi by Alienation made 
ithout Conſent of the Superior, wherein *tis cer- 
ain, that if once Saſine be given of Ward-Lands, 


Lands may be recognoſced. And on the other 


ting a direct Deed of the Heir of Tailzie, but 


fit be redeemed before the intenting of the Pro- 
eſs by the ſecond or ſubſequent Heir of the Tail- 


nhurt or prejudged ; whereas in the other of 
Recognition, the chief Reſpect is not the Preju- 


the Summons raiſed at the Inſtance of the next 
dus in Tailzies, & contra libertatem dominii, & 


tear and ſee him deprived of the Heritage for 
the Failzie, it were hard to admit him to purge 
„%%% 
369. Now queritur, if the like ſhould be, where 
the Heir of Tailzie has directly committed againſt 

TTT the 


Of Tailzies. : 145 


eſitum ſine ſuo conſenſu ; and the like ſhould be 


beit under Reverſion, and redeemed before the 
zuperior intent his Proceſs of Recognition, yet 
heſame remains ſtill a Ground- whereupon the 


Part it may be alledged, That the Compriſing not 
aly inferred by Conſequence or Equipollence, that 


e like cannot be here as in Recognitions. Next, 


nie, all Prejudice ceaſeth ; which muſt be chiefly 
reſpected in this Caſe ; for ratio & finis proviſionts 
b to tranſmit the Heritage to the Heirs of Tailzie, 


lice, but the Contempt done to the Superior; 
rhich Contempt remains unpurged. In my Judg- 
ment I would admit Purgation being done before 
Heir of Tailzie, becauſe ſuch Conditions are odi- 


us commercii; but after the Party is cited, to 


Wo 
Wo. 


x46 Of Tatilzies, 
the Proviſion, by giving Infeftment of the Lang, NLA 
either redeemably or irredeemably ? and if it ſnoui A 
be alike in this Caſe as in Compriſings? de gun 
cogitandum ; albeit the Compriſing or Infeft 
ment might work qucad the Heir of Tailzie, o 
exclude him for his Failzie, yet there remains: 
Queſtion to be folved, Whether it will work z. 
gainſt the Creditor who has compriſed, or t 
whom Infeftment was granted? To the which it! 
anſwered, Quod non, except in two Caſes, viz. 
the Lands were compriſed, or Infeftment were 
given poſt inhibition m; or if the Tailzie did bear 

a Clauſe irritant, declaring all Deeds done in Pre. 
judice of the Tailzie, by Bond, Infeftment or Com. 
priſing null, 7p/o jure. And there is no Doubt in 
the firſt Caſe, vis. poſt inbibitionem. But in theMiverec 
ſecond Caſe, there is ſome greater Difficulty ; fu Ilntere 
here we fall in upon the Conſideration of the {:|ſaule | 
cond Manner of Proviſions inſert in Tailz ies; in the 
concerning thir Proviſions, the firſt Queſtion t Ce 
be moved is, If they be lawful or not? Which ſihlnteftr 
being well ſolved, will clear all the other Queſt-· Nbe red 
ons. There is a General in the Law, which ap Occaſi 
parently will ſolve the Queſtion, vis. Qiod pri oppol 
watorum pattionibus non poteſt derogari juri pig re. 
blico : And therefore it is to be conſidered, whe-ﬀfie Su 
ther ſuch Conditions contain any Thing derogt ſeſtme 
tory to the Publick or not; and whatſoever ent. 
therein exorbitant againſt the common Law, in b., 37c 
far I think it null : But in fo far as it is allenarl) King's 
obligatory betwixt the Parties, & omnes babentt! ran 
Fus ab tis, 1 think it may ſtand. enn etame 
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Law ordains all Traitors and Rebels to be pu- 

nined, not only in their Bodies, but in their Lands 
nd Goods. Now, if the Heir of Tailzie commit 
reaſon, or be Vear and Day at the Horn, I doubt 
not but in Treaſon, the Fee of the Lands will per- 

an to the King; and in Rebellion, by Year and 

Jay, the Liferent will fall; and that notwith- 
ſtanding whatſoever Form or Conception of 
the Condition contained in the Tailzie. Ra- 
, becauſe Subjects cannot agree and con- 
tract upon ſuch a Condition as derogates to the 
publick Law introduced in Favour of the King, 
and for Puniſhment of Crimes. It may be doubt- 
ed if the like may be ſaid in other Superiors be- 
ſdes the King's Majeſty. To the which it is an- 
ſwered, That where the Superior has the only 
Intereſt, I think he has prejudged himſelf, be- 
cauſe he has: conſented to the Condition contained 
in the Tailzie ; for a Tailzie cannot be made with- 
out Conſent of the Superior; and if the Right and. 
Inteftment granted to the Heir of Tailzie, ſhould 
be reduced at the Inſtance of the next Heir, by 
Occaſion of the Failzie, the Superior could not 
oppoſe againſt the ſame ; and the Infeftment be- 
ng reduced, all Intereſt behoved to ceafe, which 
the Superior might pretend by Virtue of that In- 
kftment which is reduced, either for Fee or Life- 
.. | 4.2 | | 


370. And as to any other Perſon beſides the 
King's Perſon, and the Superior, whether they be 
imple Creditors or Compriſers, or have gotten In- 
teftment by Alienation, under, or without Rever- 
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ſion, eorum onnium eadem eſt cauſa & ratio, be- 
cauſe they cannot have the Right, ziſi cum ſu 
eonditioue & cauſa. „„ ev 


Nita, Poinding muſt always go before Com. 
priſing; and therefore ſince I cannot poind but for 
a Debt, whereof the Term of Payment is come 


like Debt. It is otherwiſe in Adjudications; 
for when I charge one to enter Heir to my De- 
bitor, that. I may have ſicklike Action and Exe. 
cution againſt him, as againſt the principal Dehj. 
bitor; if he renounce to be Heir, then I have Re- 
courſe contra hereditatem jacentem, that cmne ju 
thereof may be adjudged to me, not only for bj. 


ditor come in, he muſt not only pay me all By. 


coming, before I be holden to quite my Right in 
his Favour; and fo it ſeems that Compriſing is on- 
| ly Execution, but Adjudication carries both Acti 

on and Execution. Es Ee 


\ 


and bygone, neither can I compriſe but for the 


p 


gone Debt, whereof the Term of Payment i 


come, bur alſo for Debts which have fractum ten, 
poris futuri, as Liferents, &c. And if another C- 


gones ; but alſo give me Security for all Time ompr; 


irn 
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BI. L the Sciences are, in the General, 55 
uſeful, as they convey to our Minds the | 
Knowledge of Truths of different Na- 
=Y tures, by which we not only improve 
nd cultivate the natural Lights of Reaſon, but in 
be Exerciſe of our Faculties, in our Enquiries of 
hat Kind, we attain to a Habit of diſcerning ac- 
myely,: che hn: Natures of Things, of di- 
 Ringuiſhing 


x52 A Diſcourſe on the Riſe, &c. 
ſtinguiſhi ing them with Exactneſs, and of judging 
better of them by thoſe acquired Helps; than it 
poſſible for us to do, by the bare Lights of ol 
natural Reaſon, without the Aid of the Sciences 
For, by their Means, we are enabled to range o 
Thoughts into better Order, and to commun 
cate and explain them, with greater Perſpicuity j 
1 = Matters wherein We 3 to be conver 
RIPE 


Of all the 8 Sciences, wha which tends dire 


the Service of Religion, claims the firſt Place ;th 
others being of a lower Rank, are properly diſt 
guiſhed from that of Theology, * the Name 
Humane Sciences. 

Among the humane Sciences, that which b 
the neareſt, and moſt immediate Relation to th 
Order of Society, and to the publick Good, i 
without Queſtion, the Science of the higheſt Clu 
racter; and, as being the moſt uſeful to Mankint 
is beſt entituled to the firſt Place, and ſuch | is th 

Science of the Law. 

It is the Law which regulates the J Ultice th 
Men owe to one another, in all the various Af 
fairs and Intercourſes of Life; and it compi 
bends not only the Rules by which theſe Afait 
and Intercourſes are governed, but the Rules d 
the Functions, and Duties of thoſe to whom th 
Adminiſtration thereof, is committed. 

As the Science of the Law, is that. which is 4 
the greateſt Account to Mankind in general, f 
with reſpect to each particular State, is the Knov 


ledge of its * Law ; the — 1. the 
avs 


Laws 
wile te 
it may 
our O\ 
gages 

and b) 
ſtandii 
compl 
the L. 


may ce 
ledge « 
peculie 


And 1 


pal La 
chiefly 
Excell 
Light, 


As t 


of Eur 
after tl 
ſhin'd | 
lency e 
genera. 
ear to 


Nov 


compa! 
in, 
and Di 


Bec: 


o unlv 
a moſt 
mains 


bk the Law of Scotland. 151 
Laws of other States and Kingdoms, is no other- 
wiſe to be conſidered; as truly uſeful to- us, than as 
it may conduce to the better Underſtanding of 
our own: For altho' the Study of any Law en- 
ages a Cloſe. Exerciſe of the rational Faculties; 
and by ſuch Exerciſe, the Judgment and Under- 
ſtanding is inſtructed, whereby it becomes an Ac- 
compliſhment ; yet ſtill, IJ fay, the Knowledge of 
the Laws of other Countries is chiefly uſeful, as it 
may conduce to give us a more perfect Know- 
ledge of our own; for it is our own proper and 
peculiar Law, which ought to be dur chief Study. 
And I may be bold to ſay, That our own Munici- 
pal Law does not only recommend it ſelf to us, 
chiefly as being ours, but alſo by its own inherent 
Excellency; which will appear to us in a ſtrong 
Light, in this Conſideration. 3 

As the Laws of all the preſent flouriſhing States 
of Europe are in a greater or leſs Meaſure form'd 
ter thoſe antient Models, wherein right Reaſon 
ſhin'd forth in its brighteſt Luſtre ; fo the Excel- 
lency of the particular Laws of any Country, is 
generally aſcrib'd to the nearer Reſemblance they 
ear to thoſe admirable Laws of Antiquity. 

Now in this View, our own Municipal Law- 
compared with the Municipal Laws of other King- 
doms, is well entituled to the firſt Claſs in Rank 
ad Dignity, LE, 

Becauſe the Spirit of that Law, which has been 
0 univerſally received, ſhines forth in our Law, in 
a moſt conſpicuous Manner, and bating the Re- 
mains of Feudal Law, which the Barbarity of 
. Jater 
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later Ages had introduced, and made unavoidablM to fn 
to us, eſpecially in Matter of Succeſſion ; 3 the of little 
ther Parts of our Law, are either form'd aſte Chief 
the Pattern of the Roman Law, or directly borro I eter: 
ed from it, without the leaſt Mixture of w_—_— Neigl 
Barbariſm. 3 FU few L 
Thus our own Municipal Law is not on in all. 
recommend itſelf to the Study of the Ingenioullſ cuſto 
as it participates in a large Meaſure of the Spit nend. 
of thoſe excellent Laws of Antiquity ; but by be the D 
ing the eſtabliſhed Rule of the Adminiſtration « ſtory 
Juſtice in the Country to which we belong, th ſure tt 
Knowledge thereof becomes a ee Part « *La 
Education to all thoſe who either purpoſe to rofl Th 
their Country in a more publick Station, or u theſe 
deſire to be uſeful to their Friends and Nei! the Y 
bours in a private Life. others 


And ſince the Knowledge of our Ca is ſo ne what 
ceſſary an Accompliſhment, it is a Happineſs tha beſt it 
the Study of it is rendered ſo much the more Tradit 
greeble by its borrowed Luſtre from the Roni Ho 

Law... that P 

The Hiſtory of our Law lies very ah int their / 
Dark; for our Lawyers of former Times hav dal L. 
left us few of their Works, and none of them Aon the 

of that Kind: So that we have but few Helps Laws 
guide us in our Enquiries after the Sources fro uke t 


which many of our ancient Laws and Cuſtoms an 4 a 1 
{prung. 1 . 
In thoſe A of our ancient Kin 5, wherel "ry 
Civil Feuds and Diſcords made the Uſe * Arm Lawn 
fo well known among us, we are not to = its Wa 


— 
* 
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to find the Veſtiges of Law: For Laws were of 
little Account, when every Head of a Family, or 
Chief of a Name aſſumed to himſelf a Power to 
determine all Matters of Controverſy with his 
Neighbours, by the Dint of his Sword. And the 
few Laws which may have then prevailed, were, 
in all Probability, founded only in long Uſage and 
Cuſtom ; of which, no Doubt, the Remains ,are 
blended and mixt with our preſent Law, altho' 
the Darkneſs and Obſcurity which cover the Hi- 
ſtory of thoſe antient Times, forbid us the Plea- 
ſure to diſtinguiſh them from theſe conſuetudina- 
Laws, which are of later Date. „ 
The oldeſt Laws we have any Account of, are 
theſe of Kenneth II. who began to reign about 
the Year 834, of which Hector Boetius, and ſome 
others have given us a formal Regiſter, but upon 
what Authority is altogether uncertain ; and at 
beſt it is likely to have been no other than Oral 
J EI 1 8 
However our learned Sir Thomas Craig pays 
that Regard to theſe Laws, as to make Uſe of 
their Authority to prove the Time when the Feu- 
dal Law was firſt introduced into Scotland; and 
on the ſame Occaſion he mentions ſome other 
Laws of Kenneth III. But ftill we ate not to 
uke that learn'd Author's Notice of theſe Laws, 
4 a Proof of their being abſolutely authentick, 
[when we conſider the Occaſion on which he men- 
tions them; namely, to prove that the Feudal 
Law was introduced into Scotland, before it found 
its Way into England by the Conqueſt ; Fer that 
A. Ds I eas pry 
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Was a Point which he ſeem'd to be very forward 
to eſtabliſh ; and no Doubt the Paſſion he had for 
the Honour of his Country, would eaſily and na 
. turally induce him to lay hold of the ſmallef 
Helps, and to build upon the Authority 0 
Laws, which perhaps on any other Occaſion he 
would have very much called in Queſtion. I a 
therefore, we are not blindly to receive them 0 
his Word, ſince we have no Manner of Account 
- of them, but in the Writings of Men who lived 
ſome Ages after ; and to whom the Authority of 
theſe Laws in. the Ninth Centur y, was as little 
known with any Meaſure of Ger rainty, as it is t. 
us at preſent. 
Next to theſe in Age are the Laws of Mal 
_ eolm II. who began his Reign in the Year 1004, d 
which Sir John SReen affirms he has given us an au{WThat 1 
- thentick Collection, which he has prefixed to hifMOf his 
Edit ion of the Books of Regiam Majeſtatem; bun his « 
whether theſe are the Laws of Malcolm II. Mbe tak, 
much to be queſtioned. The learned Sir Henan 
Spelman, among others, ſeems very much to doubMhty, ac 
of their Antiquity, in theſe Words, Plurima eniMihng in. 
21lic. vocabula recentioris vi, mores etiam noumulli But 
magiſtratuumque & miniſtrorum nomina. He ob cibed 
. ferves in them the Cuſtoms, Language and Name tom t.! 
of Magiſtrates and other Officers of a much late Agia: 
Age, and altogether unknown in thoſe Times. who ſe 
- + This learned Author, who on ſeveral other OcWe ſaic 
. caſions does not ſeem in the leaſt diſpoſed to de king 7 
tract from the Antiquity. of our Laws, is the mo'Wyhole | 
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tobe regarded, and eſpecially when he gives an Opi- 
nion in a Matter of which he was ſo great a Judge, 
namely, the Antiquity of certain Offices, and cer- 
tin Words and Phraſes. He thinks that the Of- 
fcers of the King's Houſhold, and Courts of Ju- 
dicature were not 10 regulated at that Time, nor 
the Fees of theſe Officers ſo aſcertained as they ap- 
ear to be in theſe Laws. And the Words, Wrang 
nd Unlauch, therein-mentioned, the Author of 
the Scots Hiſtorical Library, Biſhop Nicolſon, 
thinks were not in Uſe in the Days of Malcolm II. 
vir Thomas Craig ſpeaks alſo of theſe Laws of 
Malcolm II. as being authentick : But ſtill it is 
fr proving a Point, as I juſt now obſerved, that 
he was very defirous to eſtabliſh ; which. is the 
Occaſion of his giving them as Vouchers, namely, 
That we had the Feudal Law before the Conqueſt. - 
Of his Opinion however is the learned BHBaſnage, 
n his Commentary on the Cuſtoms of Normandy; 
be takes theſe Laws which are afcrib'd to Mal- 
n II for authentick; and upon their Autho- 
ity, admits the Feudal Law to be of longer ſtand- 
ng in Scot/ard, than even in Normandy. = 


But the firſt conſiderable Body of Laws a- 


„ 


cribed to us, is contained in theſe Books, which, 
tom their initial Words, are called the Boaks of 
legiam Majeſtatem. In the Compiler's Preface, 
Who ſeems to have been ſome private Man, they 
ue ſaid to have been collected by the Order of 
King David, with the Advice and Council of the 
hole Realm, as well Clerks as Laicks. 


i * . 


That theſe Laws have been conſidered as a Pam ner ſe 
of our Law, from the Reign of James III. down. I ut 
Wards to the Reign of Charles I. appears by ſeve · Nero u 

ral Commiſſions granted at ſundry Times, for re. Soria 
viſing and correcting the Laws, wherein the Books Wuicer: 

of Regiam Majeſtatem are always mentioned as 2 Some 
Part of our Law. But whither that Collection, as|ountr: 
it ſtands, would have been ſo eſteemed, had theſe I have 
Commiſſions taken Effect, has by ſome been called And 
in Queſtion; and particularly by our learnedWhavir 
Craig, who rejects the — theſe BooksWor G/, 
with great Indignation, in theſe Words, I cali elat 
ginem noſtratium omnium oculis & animis offuſanWord C 
quaque miſere hatFenus occacati fuimus, detergam Which 
aſſero, nihil in eis libris contineri quod ad moresMeign. 
naſtros, ſive uſum noftrum forenſem conducat, nequ But 
unquam ſcriproris illius fuiſſe inſtitutum, ut 'auteing c 
noſtris hominibus prodeſſet, aut leges nobis pre ſcri, Ind inte 
Beret; autor enim eorum librorum fuit Ranulphus dine; 
glanvi lla, Comes Geftria, qui tractatum de legiWck, " 
bus & conſuetudinibus Anglie regnante Henrico Il Wegan h 

It cannot be denied, but that there is a greatMites of 
Reſemblance between Glanvills Book, which be. King 
gins with the Words, Regiam poteſtatem, and ours, ie Bo- 
which begins with theſe of Regiam majeſtaten; ¶ Now 
and fo remarkable is the Reſemblance in many more 


Reſpects, that the one ſeems to be the Copy og 7 
the other; but which is the Original, is the Que-Me; but 


ſtion? Sir Henry Spelman, talking of this, very eus, n 


| modeſtly ſays, In præfatione, diſpoſitione, canon That 
pervorum, integrorumquę capitulorum textn, ade i ſome 


iner 
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V Do, 
Some of the learned Antiquaries of our own 


o have been collected in the Time of our David 


For Elanvilil, according to Sir Henry Spelman, 
Lord Chief Juſtice of Exglana, till the Year 1180, 


Reign. „ 


nd into that Shape we now find them, are very 
ime; for the moſt material of the Proofs. are 
iefe, That in the Statutes of King William, who 
gan his Reign in the Year 1x65, Twelve Years. 
Iter the Death of King David; and in the Sta- 
tes of King Alexander his Son, ſome of the Laws 
King David, therein referred to, are extant in 
te Books of Regiam majeſtatem. 4-1 


ling David, in that Collection, which may well 


bus, may notwithſtanding be of a later Date. 
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mer ſe paſſim conſentiunt, mutatis vel aſcriptis 
me utrinſque gentis poſtulat ratio, ut alter ex 
hero mani feſtè cognoſcatur deſumptus ; ſed an nos 
Scotia Furisprudentiam noftram reportaverimus, 


ountry, have endeavoured to prove theſe Laws 


And were that fo, we ſhould have the Honour | 
f having given a Collection of Laws to England + 


n elatus eft Fuſtitiarius Anglia, was not made 
hich was 25 Years after our King Davids 


But I'm afraid that the Proofs of theſe Laws 
ting collected in the Time of King David I. 


Now, with all Submiſſion, that Argument proves 
0 more than this, That there are of the Laws of 


e; but ſtill the Bulk of what is there preſented 
That King David may have made and collect. 


u ſome excellent Laws, is not to be doubted, 
e Le  - m—_ 
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from what Buchanan ſays of him, Erat enim cui 
vis Regum in ceteris virtutibus par, audiendi ver 
cauſas tenuioruim facilitate longe ſuperior. Sj 
quis judicium falſum judicaſſet, res judicatas nn 
 reſcindebat, ſed judicem tis tim afuren coge 
bat picto pendere. 

A Prince fo careful of the Adminiſtration of Ju 
| Rice, may well be thought to have enacted ſome 
Laws: But theſe Laws of his, which we find in the 
Books of Regiam majeſtatem, do not there appear i 


who b 
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that ſimple and plain Dreſs, which muſt have beenfhread 
peculiar to his Time. The Statutes of I iliam and Ine 
Alexander, of a poſterior Date, preſerve yet a morthan t 
antient Appearance than any of thoſe which are t fate. 
be met with in the.Regiam majeſtatem. When Time 


reaon; 
Brita, 
Prefgc 


look at the Law of Death-bed, - and that of Min 
non tenetur placitare, &c. in the Statutes of King 
William, we find in them few Words, and thels 
Put together in a plain and ſimple Manner, thai be und 
gives an Idea of theſe antient Times: But wheſitteſe! 
the ſame Laws preſent themſelves to us in thut ca. 
Books of Regiam majeſtatem, they loſe all their the! 
Plaineſs and Simplicity, and are adorned not onlyMerodui 
with more modern Terms, but in all Appearancthat K 
with Foreign ones. This every Reader of anyſWLaws ; 
Taſte muſt needs be ſenſible of, if be does but i belong 
the leaſt compare them. Pnorat 

But further, we find in the Review da majeſtq 
a great many Paſſages borrowed from the Cuil bat of 
Law; and how the Civil Law ſhould have beenMit-to 
; known in Scotland, in the Time of King David tom 
I, is beyond the Comprebenſions of every a bas joit 
T | _—_— 
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* 


| bo but conſiders, that King David began his Reign 


inthe Year 1124, and that it was ſeveral Years after 
When the Pandects being found at Amalphi, the 
Civil Law began only to be taught in the Schools 
of one {rnerius at Bononia: Who then can be- 
ere that Scotland ſhould have caught ſo many 
Fragments of Civil Law, as are to be found in 
Regiam majeſtatem, at a Time when it was hardly 
ret revived in Italy, after having been ſo long bu- 
ried in Ruins and Deſolation, which had -overs 
ſpread that Country where it had once flouriſhed. - . 
In a Word, there needs no other Argument, 


atem to have been collected ſome conſiderable 
Time after King David, when the Civil Law may 
reatnably be believed to have found its Way into 
Britain : So that what is ſaid in the Compiler's 
Prefgce concerning the Order of King David, muſt / 
te underſtaod, with reſpect only to ſome Part of 
theſe Laws, which may have been King David's, 
but can never be referred to the whole Contents 


24 


pnorantly applied to the whole Books of Regiam 
najeftatem, tho it truly belonged only to a ſmall 
kart of them; for Sir ohn Steen has not thought 
lt to give us any Account of the Manuſcripts 
rom which he collected thoſe Books which he 


is joined together. 
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than that one to prove the Laws of Regiam ma- 
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There is nothing more certain than this, that 
there are in theſe Books, Laws and Terms that 
were never known, nor made Uſe of in Scotland. 
Whois it, for Example, that has ever read in the 
Law of any. Country, but of England, that ſubſe. 
quent Marriage does not legitimate the Children 
Procreated before it? But ſuch is the Law of the 
Regiam Majeſtatem, which is a very pregnant 
Proof, that Part of the Contents of theſe Books is 
borrowed injudiciouſly from their Law : And for 
_ ought Þ could ever learn, there was never a Char- 
ter ſeen in Scotland which granted Lands to be held 
in-Soccage ; yet the Regiam Majeſtatem ſpeaks 
much of that Tenure, which indeed is well known 
in the Eng/i/b Law. But ſurely had any of our 
Lands been ever held in Soccage, or had that 
been 2 'Fenure known in our Law, we ſhould 
have ſeen many Charters of that Character, con- 
ſidering how many of our oldeſt Charters are {till 
ferved : For my part, I cannot well conceive 
what has made ſo many of our Countrymen com- 
plain of Sir Thomas Craig, for declaring againſt the 
Authority of that Book, I mean of the whole Col- 
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lection as it ſtands; for in my Opinion he has {onque 
done more Honour to our Law in the diſcarding Nm F. 


from it a Collection of Laws, which he juſtly ſays, i 
Nunquam auctoritatem juris, vel edicto, vel prin ience a 
cipali conſtitutions, obtinuit, never received the is 
Sanction of the Legiflature, than thoſe Men do u 
who would blindly adopt them without Diſtin- Vi-: 
ction upon a wild Imagination of their Antiquity, W 
which has no Foundation. 


bk the Law of Scotland. rr 
Theſe Statutes, ſubjoined to the Books of Re- 


wbert I. David II. Robert II. and Robert III. 
re the only undiſputed Remains we have of an 

ritten Law before the Reign of King James I. 
nd they are of little more Uſe now than to ſhew 
«the Sofirces of ſome few Things which are held 


ur Kings which are of a much later Date. 

Having thus conſidered the few Remains we 
ave of any written Law preceeding the Reign of 
fumes I. and which for the moſt part are now 


o chief Sources from which our Law has ſprung, 
the Feudal and the Civil Law. At what Time 


and, ſeems to be very uncertain : And to. 
afle that Point, from what Helps may be gather- 


[have at preſent to beſtow upon it. Our learned 
(aig affirms,” That the Feudal Law was in Uſe 
th us before it was received into England by the 
onqueſt, and he thinks it likely that we had it 
bom France, Ex contratta cum Gallis amicitia 
v morum frequentia, by our frequent Correſpon- 
lence and Intercourſe with that Nation. 
It is from this Law we derive what is proper to 
u materia ſucceſſionis hæreditariæ, ſroe in ace 
Pifrione hereditatis nove quam nos conqueſtum di- 


nd in the Ways by which we either acquire the 
FO on nn om 


mm Majeftatem, of King William, Alexander II. 


br Law at this Day: But the Bulk of them is 
one into deſuetude, as are many of thoſe Acts of 8 


blolete ; I come next to take a ſhort View of the 
ie Feudal Law may have been introduced into 


« from Hiſtory, would require more Time than 


Mus foe in ami ions. In matter of Succeſſion, 
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Property of Lands or loſe i i, which makes a eres 
part of our Law. 

It would appear that of old there was A greg 
Penury of any written Law with us, and in that! 
think we have been very happy for having nc 
written Law of our own, beſides a few of our an 

| cient Cuſtoms, blended with what we have got 

from the Feudal Law, which in part may have 
been reduced into Writing, we have the more natu- 
rally had Recourſe to the Civil Law; and as Craig 

ſa 75,7. he Reaſon that the Civil Law has prevailed . 

Bath in France, Germany and Spain, aud even in 
England, and ſo much with us, is this, That tn theſe 
Kingdoms their Municipal. Laws and Guftoms have 

been all committed to Writing ; whereas with us, 

there being a great Penury of any written Law, ui 
naturally in moſt Caſes follow the Civil Law, 

I conſider therefore the Civil Law, as having 
become for ſome Time our proper written Law; 

and of this. we find a very particular Proof in the 
| 9 8 of the Abbacy of Paiſley, in which is re. 
corded i in the Year 1234, an authentick Writing, 
intituled, Litera condemnationis miſſa Alexanaro 
Regi, wherein are ſet forth: the Progeedings of 

the Decanus de Carrick & Cunningham, & Magifter 
7 de Air, who had been delegated by Pope 
Gregory IX. to 772 e concerning the Property of 
* Lands of Kilbuck, Inter Abbatem es Conventun 

Paiſlet, & Gilbertum filium Samuslis de Ren- 
frew laicum. In this Letter the Judges not only 
- acquaint. the King, that they had, given Judge 
ment in this Matter, de confilio virorum ee 
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h tam in Fure Canonico quam Civili peritorum eis 
oſidentium ; but it appears likewiſe that they had 
ut their Sentence in Execution after the Form 
of the Civil Law, per primum & ſecundum De- 


ram. „** 

The Churchmen were the chief Lawyers we 
had then, and for a long Time afterwards ; and 
o them undoubtedly it is owing that our Law par- 
ticipates ſo much of the Civil Law, which they 
were naturally led to ſtudy, becauſe of the Con- 
rtion between the Civil Law and the Canon 
Law, which it was ſo much their Buſineſs to 
know. It is probable, ſays Sir Thomas Craig, that 
ur old Court of Seſſion was compoſed chiefly of Ec- 
defaafticks, who being well inſtructed in the Civil 
and Canon Laws, gave Fudgment according to their 
Preſcripts. And when that excellent - Prince, 
King Fames V. inſtituted a perpetual Court of 
Seſſion, he did not chuſe out of the Nobility the 
Men of high Dignity and Honour to fill his Bench, 
but the Learned in both Laws, who following the 
Roman Law in their Deciſions, recommended it to 


T. 
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toſterity. - 5 : 
ln thoſe early Times, not only all the Law, 
but all the Learning, was with the Churchmen, 
nlomuch that even at the Inſtitution of the Col- 
ge of Juſtice, the moſt part of the Judges were 
keclefiaſticks; and there is little Room to doubt, 
but that Churchmen being Judges, and the Civil 
Law being ſo nearly allied to the Canon Law, by 
being its Model and Pattern; the Civil Law came 
dus more to be made Uſe of, and in the greater 
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Abundance adopted into our Law than otherwiſe 
would have been. r 
Thus the Civil Law was at firſt introduced, an 
by theſe Steps it has become ſo conſiderable a Pa 


of our Law, ſo that we not only follow its Rul Be 
and Deciſions, chiefly in what relates to Moveableſ ande 
as Sir Thomas Craig ſays ; but alſo in Paction Night 
Tranſactions, Reſtitutions, Arbitrations, Servi vecefl 
tudes, Contracts of all Kinds, Evictions, Pledge Laws 
Tutories, Actions, Exceptions and Obligation un it 
I fay, we not only make Uſe of it in all theſe Con p fev 
tracts and Obligations, but by the Help of it bund 
have given a juſt Temperament to many of the S dourc 
verities and Hardſhips in the other Parts of th ¶ dples 
Law, and have made them more conformable i Th 
| 7 Reaſon and natural Equity. Thus in mani Men! 
of our Deciſions, we find the Severities of Feud which 
Penalties juſtly mitigated, from Reaſons which ti Prince 
Civil Law had infpired. For to tel truly, ſays Cover 
Thomas Craig, the Civil Law is ſo diffuſed througWcernin 


all our Affairs, that there hardly occurs a Caſe ¶ doubt! 
Queſtion wherein the great Uſe of the Civil Lai ber of 
does not manifeſfily appear. Herein, I ſay, wi las dc 
our great Happineſs, that having no written Lai which 
of our own, we had naturally Recourſe to the Ci dat u 
vil Law ; for if, as in other Nations, our own an To 
cient, and perhaps barbarous Laws and Cuſtoms! 
had been committed to Writing, we had like then 
been tenaciouſly addicted to our own Laws, ant 

partially fond of aac fu been handed down to 
by our Anceſtors, we had diſdained to adopt th 
Laws of another Nation, how much — pe 
* WY * Grabl 


W frable to our own. Thus our Want of written 
Law was our great Felicity, and thus the Civil 
Law became our written Law for a Courle of ma- 
,, 1 
Being therefore plentifully ſupplied from the 
bandects and Code with Laws touching private 
Right ; Our later Kings we ſee have not found it 
neceſſary to give us any conſiderable Number of 
Laws of that Character. To what other Cauſe 
can it be owing, that King James I. has given us 
o few Laws concerning private Right, but that he 
fund his Judicatures in Poſſeſſion of ſo rich a 
Source of Laws, and ſo well founded on the Prin- 
ciples of natural Equity. 5 
That Prince was one of the moſt accompliſhed 
Men in his Time, and he had the beſt Education. 
which that Age afforded. It was natural for a 
Prince thus adorned to apply himſelf to the Arts of 
Government: And as he gave us many Laws con- 
cerning the publick Policy of the Kingdom, ſo 
doubtleſs he would have given us a greater Num- 
ter of Laws concerning private Right, than he 
has done, had not the Uſe of the Civil Law, of 
which he found his Kingdom in Poſſeſſion, made 


* 


Bir une, | 

To the fame Cauſe it muſt needs be owing, that 
n the Five following Reigns ſo few Laws were e- 
tated concerning private Right; and this is fo 
remarkable, that if we reckon the whole Laws of 
that Character, which are recorded among the 
Acts of Parliament of the firſt Five Fames's and of 
Queen Mary, they will hardly amount to the 

ee e ; Number 
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Number of one Hundred. Now if the Civil Lad 
had not lent its Aid, it is not to be imagined bi. 
the Diſputes which muſt have happened concer 
ing private Right, during the Courſe of ſo mani 
Years, muſt have ſuggeſted to our Parliaments thi" 
enacting a far greater Number of Laws touchin® 
private Right, than that handful which appes 
among our Acts of Parliament. I conſider ther 
fore the Civil Law as having been the Rule e 
Judgment in all Caſes, wherein our own particul: 
- Statutes and conſuetudinary Laws were ſilent: $ 
that the Civil Law was in old Times our propꝗ 
written Faw. 5 _ | : | „ 5 i — 
In Courſe of Time as our Courts of Judicatu 
began to flouriſh, our Law gradually received Im 
. provements ; and what we borrowed from the Cj 
vil Law, was either adopted ſimply without an 
- Alteration, or was varied a little, according 
our different Manners and Genius made an Altera 
tion neceſſary: And that was effected, partly b 
Acts of Parliament touching private Right, whic 
increaſed in Number in the Reign of James V 
and his Succeſſors; partly by the Deciſions of ot 
Lords of Seſſion. And thus by Degrees our La 
is become what at this Day we find it; which the 
collected originally from theſe Sources that I hav 
deſcribed, yet is now by a long Tract of Tin 
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made the proper and peculiar Law of our Coun, nt 
© NowWaltho' we have thus collected and adopt 45 


a a proper Law of our own, which is partly writte 
partly conſuetudinary ; yet as in the infinite V: 


U nt in 
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Wity of Cafes which daily emerge, ſome Queſtions | 
jill often occur which by no Rule in dur Law 

n well be decided. Our Judges therefore have 
ecourſe to the Civil Law, and are thereby ſo far 
pyerned, as they find the Rule of Deciſion therein 
W: forth, nowiſe diſconform and inconſiſtent with 
ir own Law and Practick: And therein the 
Wudges are well juſtified by ſeveral Acts of Parlia- 
Wnt, whereby it is declared, That the Lieges 
Wl be governed by the King's ou Laws, [that is, 
Wir own peculiar Laws and Cuſtoms, ] and by the 
Wmmon Laws of the Realm, [that is, the Civil 
i;] fo that we conſider the Roman Laws; 
ich are not diſconform to our own fixed Laws 

Wd Cuſtoms, to be our Law. For in the Reign 
James V. we find the King's Advocate com- 
encing an Action of Forfeiture againſt an Heir; 
the High Treaſon of his Father, on no other 
Foundation but the Civil Law; which tho* mur=- 
Wured againſt by the Generality of the Nation as 
W Novelty, was yet juſtified by the Parliament as 
wal; and for no other Reaſon; but becauſe it 
as apreeable to the Roman Law. And in King 
james VI. his Time, we find the Legiſlature, in 
te abrogating of ſome former Laws, thought it 
tkeceſſlary to give a non obſtante to the Civil Law, 
well as to our own particular Laws and Conſti- 
tions. From all which it manifeſtly - appears, 
at the Civil Law has all along been confidered © 
our Law, and is juſtly made the Rule of Judges 
dent in all Caſes wherein our Law is ſilent; and 
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when ſuch Deciſions will prove nowile derogatory 


to our own proper Laws and Cuſtoms. 


preſs of our Law, I ſhall in the next Place turn 


my Diſcourſe to what more immediately concerns 


the Work before our Hand. Some of you, Gentle. 
men, whole firſt Year it is to ſtudy the Municipal 
Law, muſt be made acquainted with the general 
Plan of my Prelections, to which you are altoge 
ther Strangers: To the End that you may the bet- 
ter enter into the Advice I am to give you concern» 
ing the Proſecution of your Studies. 5 
And as in this Matter of Advice, after what 
Manner you are to ſtudy, and to make my Prele- 
ctions beneficial ; I muſt diſtinguiſh you, Gentle. 
men, who have done me the Honour to be the 
Hearers of my Prelections in former Years, from 
you who come new only to commence Students of 


the Law of your Country. I ſhall firſt therefore 


addreſs myſelf to you, Gentlemen, who are of this 
laſt Claſs, and who are but entring upon this Stu- 
dy, after I have given you a general View of my 
lectingg onde 
The Text I chuſe is Sir George Mackenxie's Ins 
ſtitutions, which is the moſt complete Work of its 
Kind of any thing which that ingenious and learned 
Author has left us. *Tis wrote very much in the 
Spirit and Manner of a Text Book, ſhort and con- 
ciſe, and full of Matter. Tis plain our Author 


has had my Lord Srair's greater Body of the Law 


in his Eye when he compiled this Inſtitute, and to 
that tis probably owing that the Matter is . 
a 


Having thus briefly ſurvey'd the Riſe and Pro- 


Text, 
terial 
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zbly more crouded in it than in any ether of our 
Author's Performances. What is it then we do 
not owe, in Matter of Law, to the Labours of the 
Author of the Original, my Lord Stair, when we 
conſider, that even this Text-Book has ſprung out 
of his larger Commentary ? And that without the 
greater Work of the one, we had not in all Proba- 
bility been favoured with the leſſer Work of the 
other in that Perfection we find it. 

As there is then in every Page almoſt of this ſhort 


Inſtitute, a great deal of Matter compriſed in little 


Room, my firſt Buſineſs will be ſhortly to give you 
dur Author's Meaning i in other Words, and a little 
more copiouſly than it was proper for him to do, 


ho meant only to deliver the Elements of our 


Law for others to comment upon. This being 
lone, TI retouch the ſame Matters in a more for- 
nal Diſcourſe, and I add to them ſuch other Mat- 
ters as are coincident with the Subject of the Pa- 
ngraph I'm upon, which are to be gathered part- 
ly For my Lord Stazr's Inſtitutions, partly from 
the later Deciſions, and ſome of the other Authors 


on our Law. 


Theſe coincident Matters are ſuppletory to our 


Text, and I give you References to the moſt ma- 
terial of them in ſhort Notes which I dictate. 

It wilt therefore be your Care, Gentlemen, to 
uke down theſe Notes as accurately as you can, 
nd to endeavour to make them your own ; but I 
Mm not to expect that you are, during the firſt 
Tear, to examine the Authorities to which I re- 


er with any os meaſure of Study. : 
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The Text, as J already obſerved, is to be your viſe 
firſt Care, and you will find ſufficient Work for you Aut 
at home in peruſing the Text with Application, WW pre: 
and in conſulting the Acts of Parliament to which ¶ con 
it refers, and in writing over your Notes fair, and It 

entring them into a Book from the looſe Papers I wit! 
you make Uſe of here: Which ſecond Writing of and 
the Notes will have its own Effect, and ſerve to WM con 
imprint the Subject Matter of the Notes upon your WW ſhall 
Memory to better purpoſe than ſeveral Reading 


would d a. 1 
Youlll carefully examine and conſider the Por- theſ 
tion of Text which happens for the Time to be here M wha 
explained to you, and by a repeated Reading you I} ry a: 
would endeavour to commit the Subject Matter W keep 
thereof to your Memory as effeCtually as you can. 1 1 
Four next Care would be to read the Acts of Ml com 
Parliament, which are quoted by our Author as the fore 
Authorities of what he delivers; and compare the WW Subj 
Authorities with the Text, which will contribute MW and 
to give you a right Notion of the Matter, and will WM fect! 
help you alſo to remember it the better. Plac 

| When you have thus conſidered the Text and Ml low 
the Acts of Parliament referred to, the next thing MW you | 
I recommend to you, is, to recollect theſe Matters MW'ielve 
of Law which Ii have diſcourſed of, that are not WW jou. 


in the Text, by the Help of the Notes which 1 By 
| ſhall dictate to you. You will find for the moſt in th 
part in theſe Notes a Reference to ſome Acts of gone 
Parliament, ſome Deciſion or other Authority : I ter, 
Now the Acts of Parliament referred to, I would MW ſome 


bave you in all Cafes to peruſe ; but I cannot 4 luſt 
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yiſe you to conſult in this firſt Courſe all theſe 
Authorities which I ſhall cite : That would be too 
great a Task for you at the Beginning, and might 
contribute rather to perplex than to inſtruct you. 
It is fit however you mark all theſe Authorities 
with the View of being uſeful to you afterwards, 
and that you may have them to conſult when you 
come to a cloſer Study; and to do that which I 
ſhall juſt now propoſe to thoſe who are farther ad- 
anf. 2 

The preſent Uſe I propofe to you to make of 
© theſe Notes, is to endeavour to underſtand aright 
hat they contain, and to fix them on the Memo- 

ry as well as you can; and to that End you would 
keep them in Order. - „ | 
There is yet one thing I would particularly re- 
commend to you, and that is to glance over, be- 
fore you come hither, the Text which is to be the 
Subject of Diſcourſe ; that will be a Help to you, 
and a likely Means to underſtand it the more per- 
tectly, when you hear it explained to you in this 
Place : For you muſt needs the more readily fol- 
low me in diſcourſing upon theſe Matters, atter 
you have firſt taken ſuch a View of them your- 
*#lves, as your own reading of the Text can give 
F . „ 3 
But you, Gentlemen, who are farther advanced 
in the Study of our Law, and who have already 
gone one Courſe with me, will find Subject Mat- 
ter, from my Diſcourſe, to note an Expreſſion 
ſometimes which may ſerve either to enlarge or to 
iluſtrate the Note which you have already taken: 
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And while others are employed in Writing, you | 


will perhaps find it needful to keep your Eye on 
your former Notes, and to correct any thing in 
them which perhaps through Inadvertency or Mi- 
ſtake you had not well taken down; by which 
means. you will bring your Notes to be more cor- 
rect and accurate than poſſibly they are. 
But when you are at home, I'm to look for 4 
cloſer and more extenſive Application from you 
than from the firſt Year's Students. Your Buſi- 
neſs it ought to be to conſult the Authorities I refer 
you to, with Care and Exactneſs; and from thence 
to extend your Notes, and begin to form a Sy- 
ſtem for your ſelves, which will be of the greateſt 
Benefit to you imaginable, and enable you to un- 
dergo a ſtricter Examination than you have yet 
done, or than was proper for me to put you to in 
my firſt College of that kind, while you was per- 


haps a little raw, as well as I ſomewhat unexpe- 


rienced in the Matter of a ſtrict Examination: 

You will by ſuch Practice be enabled readily to 
| apprehend a Caſe, when I propoſe one to you, 
and become ready in the Application of the Rule 

which decides the Queſtion. _ 

It is to be my Care to ſet before you the Prin- 
ciples of our Law in as agreeable a Light, and to 
explain them in as diſtinct a Manner as the out- 
moſt Application can enable me. In digeſting 
with my ſelf theMethod of managing this Province, 
I have had two Things chiefly in View: One is to 
aſſiſt you fully to underſtand and comprehend the 
Pringipleg 8 of our Tay in their Juſt Extent ; And 


the 
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the other js, to furniſh you with all the Means I 
could think of to enable you to retain them, and 
o make them your own, after they are fully com- 
ene 8 

For when we conſider the Uſe of the Knowledge 
of Law, it is not enough in the Study thereof to 
tnow and comprehend the Rules and Principles 
ofit ; but we muſt be at Pains to fix them on the 
Memory: For what would it ſignify to have once 
comprehended aright the Import of Kules and Prin- 
ples, if they are not well and diſtinctly retained, 
o as to be in a Readineſs at all Times for Uſe and 
Ippliestien))))) nnn 8 
There is no one Science wherein it is more neceſ- 
ary to have a ready Uſe of one's Knowledge than 
that of Law: For there are few Caſes which occur 
10 us that are any wiſe involved in Circumſtances, 
vhich can either be well ſtated, or the Queſtion 
iſing therefrom clearly reſolved and decided, 
but from à complex View of many Principles at 
once. For in the Application of the Principles to 
Warticular Caſes, one Principle is often limited and 
reſtrained, ſometimes enlarged and extended by a- 
nother, according to the particular Circumſtances 
a the Caſe: And it is impoſſible to have this com- 
plex View of Rules and Principles, but from a di- 
tint Memory of them. As there is therefore no 
one Science wherein it is more neceſſary to have the 
W ready Uſe of one's Knowledge than that ofthe Law, 

ſo we ought to ſtudy it after ſuch Manner and Me- 
tod as will moſt effectually commit Things to our 
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Memory, becauſe it is by the Memory alone wf 
have the ready Uſe of our Knowledge. 
It has for that Reaſon been always the Methe 
of Students, eſpecially thoſe of the Law, to accom 
pany their Reading with Writing; and withou 
Queſtion, the taking down in Writing the Sul 
ſtance and Heads of what we gather in the Courſ 
of our Study, is- of the greateſt Benefit; for th 


accon 
Foun 
prehe 
deper 
branc 
in tha 
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Action of Writing being ſlower, and thereby layin Ou 
us under a Neceſſity to dwell upon the Subjeeſ is P 
ſtamps a more laſting Impreſſion: And the abridgMWear 

ing and preparing our Notes and Excerpts, engaſſ our 
ges us in a cloſs Attention, and proves a ſort q ſeque 

Teſt, by which we diſcern, if we comprehend e T 

right What we are about ; for one can never aH. 
bridge, till he comprehends well. For theſe Rea uq,h 
ſons, the Uſe of Writing in the Courſe of any Stu nuſt 
dy; and eſpecially of the Law, which takes in rad, 
large a Field of various Matters and Things, iMriliſh, 
productive of very real and ſolid Ad vantages: I odtur 
imprints an accurate Memory of the Matters which ect. 
have been the Subject of our Study; and an accuſſ bonſe 
rate Memory of what we have learn'd, gives u Mord 
the ready Uſe. of our Knowledge: Sa that thꝗ what 
beſt and cleareſt. Survey of the Rules and Prin nd, 
ciples gf our Law which you can take in thiWyhic! 
Place, will be of little Avail, if the ſame Thing Ci: 
are not laboured over again by your own privat od; 

Application. You are to conſider. me only as Han 


uſeful Aſfiſtant and Helper, to pave your Way 
and to conduct you ina regular and conſtant Train 
but it is your own Cars alone that can perfect anq me 

J%nm , rn accompliſh 
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| emed. You may here, I hope, lay the 
Foundation, and acquire a juſt Notion and Com- 
prehenſion of Terms and Principles; but it will 

tepend on yourſelves to acquire the uſeful Remem- 
hrance oſ them. All the Aſſiſtance I can give you 
n that Behalf, is to offer you my beſt Advice con- 
cerving che Means to n chat uſeful Remem- 

ane. | 

Our Text is to ws your firſt Care: _ You'll in 
this Place, I dare hope, ſee its full Import and 
Meaning; but the Queſtion is, how to make it 
your own. The natural and ordinary Way, i 
fequent Peruſal of that. Portion thereof, which for 
the Time happens to be the preſent Subject of Stu- 
y. But I am - ſenſible, that frequent Peruſal of 
ach a thing turns irkſome. The Imagination 
muſt receive ſome: Entertainment from what we 
ad; otherwiſe there enſues a Wearineſs and diſ- 
Kiſh; which difſipates the Attention, and gives 
pour Stucty the bare! Form of it, without the Ef- 
ect. This is a very common and natural enough 
Conſequence of a repeated Reading of the ſame 
Words, and yet à repeated Reading, or ſome- 
rhat equivalent, is neceſſary to accompliſh our 
ind, namely, to acquire that uſeful Remembrance 
Fhich-I have alrcady deſcribed. 

Give me Leave.then to i to you a Me- 
od, which is ſomewhat more laborious indeed, 
han a repeated reading of the ſame Thing, bur is 
gels irkſome and painful, by being more emertain- 
ig to the Imagination; and at the fame Time ex- 
pady profitable and inftru@tive ; and that is, to 
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I am not to imagine, that one who is but ju 


to graſp at more than he can well accompliſ 


the Civil Law, or who have acquainted themſelve 


their own particular Uſe the Flowers of thei 
and diſpoſing them into the beſt Order they can. 


to compole this Syſtem of private Uſe, I my 
firſt take notice to you, how eaſily theſe Flowe 
may be gathered, and the Aſſiſtance you may e 
pect from me for that Purpoſe... 66. 


of Writing, is not to lay down the Principles 
our Law, by Way of Poſition, and in detatche 
Sentences, but after the Form of a continued Di but be 
courſe, by which he connects often in the f ch Die 
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frame and compoſe gradually, as we proceed ragt 
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-our College, each for his own private Uſe, a ſho 
Syſtem of Rules and Principle. 
entring upon his Study, and to whom Matters « 
Law are altogether new, will be able to form an 
Thing of this Sort, in any tollerable Manner; 

indeed 1 would not adviſe one, at the very Ent 


The Text itſelf, and the Acts of Parliament 
which I ſhall refer to, with the Notes which 
mall dictate, conſidered attentively, and with Care 
is all the Subject of private Study, which 1 dare re 
commend to one who has never ſtudied any La 
before ; but thoſe who have either been ſtudyin 


a little with our own, ought to carry their privat 
Study its full Length; to conſult the other Book 
of our Law, and to have a View of collecting. ſc 
reading, and of forming them into the beſt Shape 


But before I point out the Materials, which ar 


Vou will obſerve, That our Author's Manne 
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W::graph ſeveral Matters; which, tho' bearing a 
W:ural Relation to each other, and very often a 
ceflary one, yet ſtill as they are diſtinct Mat- 

n, they may be ſeparated ; and, for the Sake of 
ter Perſpicuity in the Explanation, it is fit to 
rate and diſtinguiſh them: Therefore, in the 
FF eri of our Text, I chuſe to paraphraſe 
ry the ſmalleſt Portion of it, that comprebends 
latter which will ſuffer to be viewed ſeparately 
Win the other Matters to which it is joined, to 
End that nothing in the Text may eſcape us. 
bus I mark out, and parcel the Contents of every 
on in ſuch a Manner, that you cannot fail 
take Notice of every Thing that is material in 
and to difcern and diſtinguiſh the eſſential Cha- 
ers of every Thing therein treated of. From 
Text therefore, with an eaſy Application, you 
be able to extract in your own Phraſe and Ex- 
ſion, the efſential Rules and Principles; and 
le being committed to Writing, I would pro- 
5 ſhould ſerve for the firſt Materials of your 
= e F 


liter having paraphraſed the Text to you, I 
Il have Occaſion to take Notice of ſome few 
les, which are not to be found in the Text; 
e Rules ſometimes extend, and ſometimes li- 
the Principles in our Text; and, as they oc- 
, 1 ſhall firſt Diſcourſe of, and then dictate them 
jou, to ſerve as another Ingredient of your 
hut becauſe your Time here will not permit 
ch Dictating, and much of it would become te- 
e — 
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dious to you. And whereas there are many M Bur 


ther Matters beſides theſe Rules, which our Tet exp 
wants, conſiſting ſometimes of practical ObſervWMtraſe: 
tions, or concerning the Hiſtory of our Lair ow 


conte 
e are 
karch 
nining 
this 


which will deſerve your particular Notice and R 
membrance : Therefore I purpoſe, as a Hel 
your Memory in that Behalf, to quote to y 
either ſome Deciſion, ſome Act of Parliament, 

ſome other Authority from our Law-Books, whi 


may ſerve to illuſtrate and explain the particul in 
Matter diſcourſed of, and from which, by could! 
ſulting the Books referred to, you may call Wh atte 
Mind, and make your own, what without the Hy. 


of ſuch Reference would eſcape you. But the Ido 


in taking down theſe References, it will always Ws in 
neceſſary to ſubjoin a Word or two, to character ſho 
the Matter for which the Reference is made, ſo Mat gi. 
to diſtinguiſh it; otherwiſe ſo many ReferencW anc 
without a diſtinguiſhing Character to each onfiiſfpole 
would in your private Study perplex you. WiWexpre 


lerent 
fs to 
iſe yo 
tzhend 
Tis 1 
wticul: 
bat 1 


you gather from theſe References, will deſerve 
Place in your private Syſtem, which is, you ſee, 
be compoſed of the Rules of Law contained 
the Text; and the Notes which you take do 
here, together with ſuch Enlargements of them 
your own private Study ſhall enable you to mi 
Jromabae References. - noon 
The firſt Ingredient then of your private A ther 
ſtem is to be collected from the Text. $ hir 
It may appear perhaps to ſome, to be a nee in 
leſs and unneceſſary Trouble to excerp any Thilltera] 
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gut we are to conſider, That when we attempt 
W expreſs our Author's Meaning in a different 
Wiraſe and Manner, and thereby to make it as it were 
own, we not only commit the Matters which 
contains, more effectually to the Memory, but 
W: are thereby naturally guided to a ſlricter 
Iich and Enquiry into its full Meaning, by ex- 
Wining whether we have fully expreſſed it: And 
W this Exerciſe I can aſſure you we ſhall often 
Wd in our Author ſomewhat meant, which we 
Would not otherwiſe have adverted to, if we had 
Wi attempted to expreſs his Thoughts in our own 
© | do not mean, that you are to excerp the Mat- 
uin the Text in their very Words, but that 
u ſhould collect them in your own Words, at 
it give them a different Caſt, and mould them 
o another Shape; for the great Benefit which I 
wpoſe you are to reap, will ariſe from the Study, 

W xpreſs what our Author delivers in a Manner 
rent from what he has done, taking Care al- 
is to miſs nothing that is Material; for in that 
Je you will find two Advantages, namely, Com- 

rhending fully, and remembring diſtinctly. 

W Tis impoſſible for me to ſuggeſt to you any 
nicular Directions how you may accompli 
tat I am now propoſing. One muſt be gover- 
kd therein as his own Fancy and Judgement di- 
its him: For all the Help another can poſſibly 
e in a Matter of this Sort, is to point in the 
reral at what may be done, and the Uſe of it, 
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but the Manner and Way of Execution muſt | 
left entirely to one's ſelf. _— 
The Way in general by whick- I conceive y 
— beſt accompliſh this an of your Study 
which relates to the Text, is 8 ut YO 
Fir, To obſerve in each Paragraph tow iliÞ: 8 
the Subject-Matter thereof can be branched ont 
into two or more diſtin& Particulars. cou 
The firſt Thing you are to obſerve in each PIAatir 
ragraph, is, how many Particulars the Subje 
Matter thereof will bear to be divided into : A 
the next is, To form theſe Particulars into fo m- 
ny ſeparate and diſtint Articles. The fewd* tl 
Words the Articles are conceived in, the betteſ u 02» 
providing that nothing of the Matter is loffgret 
Whenyou have thus converted a Portion of ti Mar 
Text into Articles, you are next to ſubjoin t 
Notes I give you in their proper Places, as add 
tional Articles. Your laſt Care is, to add to 
what further Enlargements you ſhall gather frot 
the Authorities which the Notes refer to, or whic 
you may collect from my Diſcourſe on the Stbje | 
Matter of theſe Notes. 
This leads me to take N otice, That ſome of yo 
. Gentlemen, who have already taken down th 
Notes which I diate, with Exactneſs; and wh 
have them in Order, need not to write them he 
over again: But you may perhaps make it a Que 
ſtion how you ſhall be uſefully imployed here du 
ing thoſe Intervals, wherein others are emploſe 
in writing theſe Notes? And my Anfwer to thi 


is, That you may take the Opportunity of E. 
wha 


hat C 
Explat 
ww! 
xr En 


: hat occurs to your ſelf from my Diſcourſe, and 
planation of theſe Matters, which may enable 


zr Enlargements of your Notes, and help to make 


WW: Subjeft will naturally induce an Attention to 
take a Note in your own Way, of what you 


n have yet conceived : For you will find in the 


j of which at firſt you conceived: but an imper- 


u had formerly noted, you cannot be better im- 
yed than in marking it. 355 

This Method of private Study may appear per- 
to you to be ſomewhat laborious; but I can 
re you, on the other Hand, it is profitable and 


e reading without collecting. The moſt Part 
cation, will agree in this, That it is worth the 

ins to take Notes of our Reading, altho' we 
uid never look on them afterwards, _ 

L affirm then, That this Method of Studying is 


It 
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Wuwhen you are at home, to make ſome pro- 
| it your Syſtem. Your previous Knowledge of 
hat is any Thing particular and material in my 
courſe ; and therefore, when I come to the 
ating of a Note, you will have Reſpite enough, 
ws gather from my Diſcourſe, which, I ſay, may 
we to enlarge your Syſtem ; and to give you a2 
pre thorough Underſtanding of the Matter than 


ogreſs of this ſecond Courſe of Study, that there 
t many Things which will now brighten up to 


it Notion. When therefore you happen to hear 
Thing which ſerves to clear up the Matter 


nitely more agreeable and entertaining than 


thoſe who have ſtudied any Science with Ap= 


t moſt entertaining, and the moſt inſtructive. 
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It is laborious indeed; but that we muſt lay our 
Account with in the Acquiſition of any Thing. 
The preſent Senſe of doing what is fit for us, andi 
the future Proſpect of acquiring an uſeful Know 
ledge muſt ſweeten the Labour; but this is cer- 
tain, That the more diſinclined a Man finds him- 
ſelf to Study, the more Reaſon he has to follow 
this Method, becauſe it induces a cloſer, Attenti- 
on; for while we are ſtudying how to collect prog 
perly, and to form a good deal of Subſtance. into: 
ſhort Note ; we are more intereſted ; we have; 
much greater Share in the Scene of Action, th: 
if we had nothing in View, but barely to read, anc 
that certainly entertains the Imagination better 
keeps it cloſer at Work, engages a firmer Atten 
tion, and thereby diverts Wearyneſs. Let the 
Opinion of the Labour which attends this Study; 
be loſt in the Conſideration that it is to be made 
eaſy, by being gradual, and to be perfected by be 
ing regular and conſtant. I muſt not omit to tak 
Notice of one 'Thing, which is likely. to happe 
ſometimes, and to guard you againſt the Miſchief 
r 3 0 


cord 
oy, 


In the Purſuit of this Method of Study, ye ben 
may happen to fall in Arrear with your Task, thro. 
Avocations, which ſometimes are unavoidable WM 
and being perhaps ſcared at the Bulk of it, and thi 
this Arrear cannot be overtaken in your preſenſſit our 
Courſe, you may encline to take the common Re 

medy, and to give up your Method altogether, 
will therefore here give you a ſeaſonable Preca 


tion. 8 A Whe 
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When you happen to fall a little Backward, ne- 
fer mind what is paſt, ſo as to divert you from 
phat is preſent : Be ſure always in the firſt Place 
to mind the Buſineſs of the Day, and let Arrears 


wmerous for you, let them ſo ſtand till the Courſe 


oF; for which I ſhall readily give you my AM- 
tance at any Time. es hos ns 
I cannot make an End of this Diſcourſe, with- 
wt obſerving to you how much both you and 1 
re indebted to the Man who laid the firſt Foun- 
ation of reducing our municipal Law into a Sy- 
tem, by the Help whereof, its Profeſſors are ren- 
tered better able to teach, and its Students to 


the former Age. To the immortal Praiſe therefore 
0! the learned Sir Thomas Craig of Riccarton be it 


oy, he laid the firſt Foundations, in his elaborate 
nd univerſally eſteem'd Treatiſe of Feus. 

Before that Book ſaw the Light, the Students 
our Municipal Law wandered in Darkneſs and 


en attainable, with any tolerable Meaſure of 
ae or Gerit 3 

The Difficulties which then attended the Study 
Hour Law, are well ſet forth and deſcribed in the 
uliſher's Preface of that admirable Treatiſe; 


lebted to that great and learned Author, not leſs 


mly be your ſecond Care. If your Blanks are too 


zover, and take them up with your Convenien- 


karn,than it was poſſible for either to have done in 


recorded, That of theſe Syſtems which we now 


bſcurity, in Search of a Knowledge that was not 


nd it is therein we may ſee how much we are in- 
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| for his exemplary Piety and Virtue. ,. 


* % 


Before we. were made happy in the Enjoytnen 
of that Treatiſe, the Candidates for the Bar, unde 
the utmoſt, Uncertainty what Courſe to ſteer, an 
What Method to follow for attaining the Kno 
ledge of the Law of their Country, had no Man 
ner of Help whereby to guide them in the Prc 
ſecution of their Studies, and to point them to 
d: the right End, but what was to be gather un 
d in Scrapes, from an Attendance at the Bar, 9 

upon the Conſultations of Lawyers, who often u 
der the ſame Uncertainty,what was the Law, coul 
but ill give ſuch Reſponſes, as were fit to be mad 
the firſt Elements of a Science for thoſe who wa 
ted to be initiated: So that the ſame Knowledg 
Which now with moderate Application may be a 
compliſhed in the Courſe of a few Years, we 
then hardly to be attained in an Age, and but 
an imperfe& Manner. In thoſe Days all our M 
nicipal Law conſiſted either of Acts of Parliament 
or of the Deciſions of the Lords of Seſſion ; i 
the Books of Regiam majeſtatem, and the othe 
Treatiſes joined thereto by Sir John Skeen, had ng 
ver received the Sanction of the Legiſlature ; an 
if they had even been made Uſe of as our Lay 
dere for the moſt Part gone into Deſuetude. 
Even our Acts of Parliament lay then burig 
among our other antient Records, till they wel 
publiſhed firſt in. a black Character by one Led 
previck, and afterwards by Sir John Secu, 
_ which even the Copies became ſo rare, that e 
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ter their Publication, they were not to be pur⸗ 
iaſed but with the greateſt Difficulty : Nor 
Ire theſe a great Help to the Students; for 
Iny of them had gone into Deſuetude, and but a. 


concerned private Right. The Deciſions of 
tt Lords of Seſſion would have contributed more 
that End, if they could have then been pur- 
hiſed as they may now ; but theſe partly lay hid 
the Libraries of a few, and partly were various, 
id uncertain, ſubje& to Alteration at the Will of 
uch was the State of our Law, and ſuch the 
phappy Condition of its Students, when firſt Sir 
mas Craig like another Juſtinian (to uſe the 
Fords of the Publiſher of his Book) Lucem & tene. 
fs eruit, & {ub nomine trium librorum de feudis, o 
Win js Scoticum complexns eſt, & omnes fere mats“ 
as juris, claro, dilucide & diſtinctèꝰ exponit, & ad” 
es Juris Civilis & Fbudalis omnia ducit; Fut 
belicum freguenter, Fus Gallitum non rard ad- 
it; ita ut pauce ſint in Europa gentes, ubi us 
be & Fendale viget, quibus non ſit futurus iti- 
lt is with great Pleafure, Gentlemen, I obferve Þ 
That many of you have attended my laſt Yeats 
tlections with ſome Punctuality; and 1 do af} 
te you, that 1 Took upon the Affiduity of any 
t who has done me the Honour to be my Hear- 
Vas a Reward that gives me infinitely more De- 
it than any Thing elſe given me under. that 
ne, can poſſibly do; for I have but little Satis- 
ion, if you will believe me; in the n 


J 


I hope I need not recommend it to you, to fo 
ly out with your own Application what you hay 


Reputation. I need no other Argument to ri 


not the Intereſt often of the Parties, ſo extenſive 
ly fhed its Influences, as to induce all within! 
Sphere of their Relarſorr or Acquaintance, 4 


yen 
Name 
ls te 
nent. 
Lind 

Count 
Note 

Ke K 
Lorne 
aſion 


ho gives o | 


Here laid the Foundation of: All that was in 
Power, was only to conduct you; but it is 50 
own Endeavours at home that muſt do the Worl 
and bring it to its proper Bearing. 
Bauch of you, Gentlemen, who purpoſe to tak 
Charge of the Management of other Mens Bu 
neſs, cannot but ſee the Indiſpenſible Neceſſity 
making your ſelf fit to go through the Aﬀai 
which ſhall be committed to you, with Credit; 


1 oO" itrtair 
-commend Afﬀiduity to you; for fure I am, Wo | 


that Argument does not of it ſelf ſpeak forcib 


.enough, all I can fay beſides will be to little P ty 

Such of you, Gentlemen, on the other Hand wt . 15 
don't mean to ſtudy our Law in the View of confi; ..: 
.dufting other Mens Concerns, may yet find 8⁰⁰ g But 
Reaſon to purſue the Study with Application, f ray, 
the better Adminiſtration of your own. Hut h 25 
: fides, Gentlemen, you will conſider what an Oni bentle 


ment it is to know the Law of your Count 

| AW Of JO 2. er 
Is there any Thing more frequently the Subject 
: Converſation, or which bears, a greater Part in! 


lhe Sp 
on N, © T2 hol 
than the Cafes that daily occur in Law? Do cen 


exe 


ren within the Reach of their Reputation and 
Name, if they are Parties of Diſtinction, more or 
ls to take Part in their Suceeſs or Diſappoint- 
nent? Have we not often ſeen Subjects of that 
ind enhance the Converſation -of the whole 
Country for a whole Seaſon, while Caſes of leſſer 
Note and Figure having ſtill an Effect of the 
ke kind, enhance the Converſation of a particular 
Corner and Neighbourhood ; and, on theſe Oc- 
aſions, is it not a Mark of Diſtinction for a Gen- 
leman to be able to acquit himſelf tolerably? 

Do we not ſee the moſt Part of the polite 
World,embelliſh their Converſation from a Know- 
age of Hiſtory, and the Belles Lettres? Are not 
Omaments for Converſation,as uſeful as well as en- 
ertaining to be gathered from the living Law of 
Country, and with leſs Hazard of Pedantry ? 
Let us but conſider then the Knowledge of our 
Law, as the proper Embelliſhment of a Gentleman, 
without Regard to the uſeful Part; and does it 
ot even in that abſtracted Light deſerve your A p- 
plication 2 „35 5 
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- But when we conſider it as an uſeful Ornament, 
tray, Gentlemen, what more agreeable Perſonage 

an one form to himſelf, than that of a Country 
bentleman, living decently and frugally on his 
fortune, and compoſing all the Differences within 

he Sphere of his Activity, giving the Law to a 
ybole Neighbourhood, and they gratefully ſub: 
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FH ar rw AR nor Decreer, either i in . or r Out 

ter-houſe, be extracted, till Twenty four Hours 
£2 r _—_ hart in the Minute-book, 
| f. . 20. 1671. 


Aſter an Act Lage Anſwer i is 1 no praponing of Al- 
ces competent and omitted; and the ſame. Terms to be 


225 r of Toons * be : derermined, chat the Party 
bur. 
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_ burdened with Probation, have the ſame Terms as are alloweq 
_ them-reſpeFfiut in Acts of Litis-conteſtation ; and after Concluſi 
on of ſuch Probation, no other Point in the Act can be proven; 

| k if, before Anſwer, the Term be circumduced for not Produdi 


Gaſes, | fall b he woken. as not $ propane. 


plication, ſeeing on ExtraQ, the other Party may get a Scro 


| Cauſes, bur remitted to the Ordinary to determine in the Com 


and aun to the Form of Proceſs. 


pal Sum, Annualrents thereof, * a Fifth more, without 0 «Pe 
the Debitor, without Probation of che Rental, the ſame ſhoulc 


che Nee was oh ao. and n for a Fifth more 


1 . Ander of we 


on againſt Writs founded on, the Alledgeance or wa in ſuc 
20 July 23. 2674; 


Aa once warranubly extracted, a are not to be altered on Sup 


thereof. 
+ N February 24+ TY 


_ Ads aeg De Dep dene to * dlen on che Quantities, be 
fore Rights of Competitors are diſcuſſed, diſcharged, and all ſuc 


Acts already extracted, diſcharged to come in amongſt concluded 


petition. The Act proceeds on a Narrative, That that Practice 
was a great Hinderance to conclude Cauſes, and Probation before 


Fully 15. 16937 


Adjudication. 


| Decreets of RN on Production of A Writs by th 
Debitor, and Probation of the Rental, ought to be for the prin 
nalty of the Bond; but when the Decreet is only in Abſence 0 
be for the principal Sum, Annyalrents and Penalty, if any bei 
the Writ adjudged on: And ſuch Decreets in Abſence of i! 
Debitor, without Probation of the Rental, and adjudging the H 


bitor's Eſtate, without Reſtriction, if extracted for a Fifth more 
attour the Princi pal, * and Pe, to be mill in Ti 


N 7285 | 26. February 168," 


And the th of D WY Geldie' againſt Telfer, "th ' 
Lords would not accumulate Annualrent on Annualrent, whe 


Bon is f 
wer to 
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Acts of Sederunt 1 
That no Writer to che Signet, ſhall write, form, or gire out 
Wy Summons of Adjudication founded upon a ſpecial ho to 
aer Heir, until the Forty Days mentioned in the re of 
| my Chargs, be "wy clapſed and expired. 


Feb, 18. 1721, 0 


That a principal fi G gned Abbreviate of Adjudication, when gi 
Ja in to the Clerk of the Bills to be recorded, ſhall be retained 
. we ſaid Clerk, to be the Warrant of poſterior Extracts. And 
Icke Adjudgers further Satisfaction and Security, the Judge, 
onouncer of the Decreet, may fi 1gn two or more Abbreviats 
hr the Parties 8 if 8 ſball N 5 it. 

MS "ny 18. 1715. 


* 
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Apen. ſee Suſpenſion. - Gi E a 


Thar Neben or Suſpenſions of Cauſes for keeping Con. 
xncicles, be only paſt by the Lords in Preſence, in Time of Seſſi- 
0 or en * in Time FE Vienne, and on Conſignation. 


. 24. 167. 4 
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- Advocates. 


Thar al Advocates admitted fince the Year 1648, « or to be ad 
piteed i in Time coming, and all Expectants, pay to the Advocates 
ox, the Advocate 20 Merks, and the Expectant 19 Merks,. 
Horning on fix Days to paſs therefore, on a ſubſcribed Roll by. 
' erer; and n no Suſpenſion thereof but on Ce gnation, 

3: 1662, : 


3 to all Intrant Advocates, to contribute liberall; 
ac voluntarily for a f to E31 Wel for the Uſe e 
we of Juſtice. 
Nen: 3 Feb. 7. 1679. + Th 
Act rati an AR of Us Faculty of Advocates, augmenting: 
&t Dues on Intrant Advocates, by Examination, to 500 Merks; 
{ thoſe who enter by Bill, withoux Examination, to ro00 Merks, 
Uthe Failziers to be debar'd their Office. The faid gan | 
ion is for maintaining a Library, and a Profeſſor of Law; with 
er v to e the ſame as they ſhall ſee Cauſe.- 

| Januar) 28. a 
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chat tho? he hach not ſtudied the Raman Civil Law. And thi 


5 jointly, that they r "ng how to carey on the Proceſs u 


That all. Advocates entring by Bill, without undergoing the or 
dinary Trial by Examination, ſhall be examined by the Lords j 
prafencia, in their Knowledge of Stiles, Form gf Proceſs, ane 
Principles of our Law; and that the Lords be informed of theit 
= n 
* _ 5 July 6. 1688. 
But this extraordinary Way by Bill, is not to be granted to: 
Couſin- German, or any nearer by Affinity or Conſanguinity to an 
The Lords will admit no Advocate the extraordinary Way, but 
whom they know to be honeſt, and fit for that Office, and whic 
has attended the Houſe a conſiderable Time for qualifying him 
ſelf; and thereon they will remit him to the Dean of Faculty 
with a Certificate of bis Conſignation of the ordinary Dues, ane 


Lords Coufin-Germans and others debarred from this Act as befor 
That each Advocate have but one Servant. | Feb. 26. 1678, 
| Thar all Advocates imployed in one Cauſe, meet, and conſul 

Animouſly, and chat the ſame be not refuſed on any perſonal o 
ether quarrel amongſt Advocates, under the Pain of Deprivatio 

If at Calling againſt more Defenders, the Clerk mark one Ac 


His Compearance, he is to be repute Compearer for all the Defender: 
©. A ere” E2.. 


1 


.._ That in Proceſs againſt Debiters, where an Advocate compea 
for any of them, for whom he returned not the Progeſs heitha 
28 oc, cup ths Defence, till he mark and ſubſcribe with h 
Hand, he compeats for that Perſon, conform to the Ad 
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feritions, Ourgivings or Returns of Proceſſes, or Bills of Suſpers 
fon, or other Bills, which their Maſters uſe fo draw, declared 
as . and * 


Agent ſee Clerk. 
Aliment. 


zuperplus to that Party at the Event of the Proceſs; and in Caſe 
of Competition of real Rights, that no Aliment be granted till a 
Decreet of Preference bs obtained, unleſs there appear a clear 
fund out of which it may be granted, without Prejudice to any 


aving Right to a Reverſion or Property after the Diſtreſſes are 
purged, unleſs it appears that there is an Overplus Rent over and 
bove the Annualrencs of the Competitors. 

i July zr. 1690. 


Annualrent. 
Lat Factors named by the Lords, ſhall be liable for kane 


 1bidem, 
Anfivers to Bills of Ades fot Sue 


ſion. 7 
E Appeal. 


90 b ihe W of a 1 Managers when Abroad, 
2 5 himſelk. © an. 2 5. 


r . 7 


If appearand Heirs grant Bonds whereon Adjudication or Ap- 


mln a Year after the ſame are due. 5 


the 


A drocater or Writers Servants, fighing their Maſters Natdes to 


No Aliment to be granted to Perſons on | Preven they ww 2 
lepending Action, unleſs it clearly appear that there will be a free 


of the Competitors. Item, That no Aliment be granted to Perſons 


: ent, for what Rents they recover, or by Diligence might recover E 


Fling « or their Predeceſſor $ "Eine follow for their Behoof, or if 
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x96 An Inder or the 8 
the fame conie in their Perſons, either before or after the Expit. 4 gen 
ing of the Legal, they ſhall be liable to their Predeceffor's Creditors, Wl" 

Arreſtments, /ee Poinding. That 

* Aviſandum, /ee Procels. lined 

a PIDDIPEDEDODDDDDEB DE EDPEPEODPEDEDEDEDEIDDN 

| | ——_— —_— 3 

: B. | 1nd Cat 

1 Manne 

Bankrupt. oy 

| Hat all Charges to put Bankrupts at Liberty, contain ii 
＋ Proviſion, That they go out of Priſon detwixt 9 and 12 of - 
the Clock before Noon, with their upper Cloaths, the Half yel- WM The 

| low, and the other brown; and that they ſhall be impriſonable de In: 

When they want it off JF de Ti, 

A January 23. 1673. bouſe, 

Creditors preferred to the Price of Bankrupts Lands, ſhall diſ- ¶ Inent te 

pone their Rights and Diligences to the Purchaſer, with War- gent. 

randice quoad the Sums received; and, in Caſe of Eviction, they ner · b 

are to refound the Sum paid them, effeiring to the Eviction, and Wllacer 

their ſaid Sum with Annualrent thereof, from the Date of the e imp 

Sentence, Intimation being always made to the Creditors of the 

Proceſs of Eviction before Litis-conteſtation tliereintil; and this 

declared to be the Import of Warrandices preceeding the Act. . Tha 

7 Ma * „ March 13. 1685. the! 

Proceſs for ſelling Bankrupts Eſtates, to have ſummar Diſpatch, ¶ te Lo 

as other Adjudications (Sales are to be now by Adjudication, Treaſus 

V. and M. Parl. Seſſ. 2. Act 20.) and tho? taken up to be ſeen, Wl 

Terms ſhall be granted for proving the Rental, and char the Pur- Bs. 

ſuer prove that there are Adjudications and other real Rights af- WM -... 

fecting the Lands, exceeding the Value, if the Defender deny he That 

is a notour Bankrupt; and that the ſame Term be aſſigned for Ae 

_ proving the Rental, and other real Creditors are to be admitted Mere 
| 222 = : 5 e . N ” "5-000 9 


Ats ok 


1a, concur. and prove the Rental, chat 


* 
o 


erunt. 197 
coneur and pro the ſaid ſummar Proceſs be 
wt hindred;, 55 ail 7-97 les ods on 
. | Feb. Sie I69K> © 
That the Clerks of Seſſion keep A ſeparate Regiſter, for regi- 

rating Diſpoſitions of Bankrupts Eſtates made by Perſons or- 
lined by the Lords to ſell the ſame, conform to the Act of Pare 

lament 1681, with a Minute-book relating thereto. 


January 10. 16 89. 


proceſſes of Sale of Bankrupts Lands and Eſtates, ſhall be raiſed 
nd carried on, and the Decreet thereupon ſhall be expede in the 
Manner directed by Nine ſeveral Articles in the AG, © 
Et To Oo NW 23- 1716s: 


Bar 


The Macers diſcharged to Jet any Perſon within the Bar of 
he Inner-houſe, or innermoſt Bar of the Ourer-houſe, during 
he Time the Lords or Ordinary are there, fave in the Outer- 
houſe, the Keeper of the Minute- book, King's Solicitor, and one 
rant of the King's Advocate, under the Pain of Impriſon- 
rat to the Party Offender, and Deprivation to the Macer negli- 
gent. July 22. 1665. And that theſe who go within the faid. 
iner · bar of the Outer-houſe be fined in 3 lib. Scots; and the 
Macer negligent to exceute this Act, to pay the ſame himſelf, and 
witoprifencd during Please. 
NSN Eo ³˙¹ ab Novem. 3. 16717. 


That the Macers on their Peril let none come within the Bar 
che Inner- houſe, when Cauſes are debating, ſave the Lord Ad- 
WF 'ocate, Clerks of Seſſion, and of the Bills, and one Macer, and 
e Lord Treaſurer and his Deput, or Commiſſioners of the 
lreaſury, while the King's Cauſes are debating. 1 
B 


* Thar Per ſons, other than this Lord Advocate, Solicitor and Ad- 
oaate's Servant, going within the Inner. bar of the Outer - houſe, 


Mere the Clerks and Keeper of the Minute- book ſtay, be * ; 
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wy Ander to 
ed in Half a Dolar to the Poor's Box, and the Macets wege 
or ſpaung, ro pay the lame themſelves. 


"The 
Delive! 
th fan 


Novern. 6. 1690. 


That none, „ ee Advorere and Writers to the'Sign net, go withi 
the Advocates Bat in the Outer houſe, under the Phin of Dep 
vation to the Bar-keeper. The Act is extended to Noblemen 
and thoſe who have been forwerly. Senators 0 the College ; 
—— p FN 
Feb. Y, 7702, 1 
Side - Bar. . tom t 


1 Sen 8 concerning the Side- WE ans the Marine: * Pret 
the Lords hearing Cauſes thereat, November 4. 1686. Januar 
156. 1690, and June 10. 1691. But this Bar wholly taken awa That 
and that no Party be obliged to anſwer or attend therear ; ani 
to ſupply the Want of the ſaid Side-bar, that no Acts be call 
on Saturday before Noon, but that the Ordinary pur a Period ume t . 
ſuch Cauſes, the ſaid Forenoon, as have been called rhe preceedin 

Days of _ Week, by Courſe of the Roll, and bins don 
thereintil. lations of the Seſſion, Article 13. Anno 169 
To prevent we Side-bar Callings, of which therc is no previo 
Advertiſement to the Advocates concerned, by Rolls put upc 
the Wall the Night before; That the Lords thall ſtrictly keep 
| their Side bar Hours; and that the Keepers of the Rolls for 
| Co (hall affix upon the Wall weekly, each Aon 
2 articular Days, Hours, and Names of the Lords that are 
| rdinaries at the Side-bar that Week. This Act, after om _ 
** Regulations concerning the Side. bar, ordains, That any vel 8 
bal Stop ſhall have no Effect to hinder the Decreet from goin ;; 
out. And ordains all written Stops to be ſubjoined to the K After 
preſentations craving the ſame; and ſhall not continue in Fordſeatance 
above a Fortnight in Seſſion Time; and if granted in Vacand br the 
ſhall not endure after the _ Day of the next _ exceff ut Pre 
: the ſaids * be rene wed. "Tec? dar it b 
tame la, 


Bill and Bills of Sulptaion, fre Suſpenſion 0 


No Bill ro — received for OY or She of conclude 
Gayle, nor Decreet ot ee * at adviſing thereo 


85 II. . November 1708, 


| une 


- 


Novem. 9. 1677. 


E344 


Deliverances relating to Interlocutors or Decreets, except ee 
th 6 le is e to be teen, and anſwered: 


July 13. 1678.) 


. al Bills reclaiming againſt Interlocurots in preſence, mall 
de offered within Six Sederunt Days after pronouncing the Inter- 
bcutor reclaimed againſt, and that more than two reclaiming Bills 


in a ſhall be hr and admitted. 
July 9. 1 705. 


ninſt any Interlocutor in , Preſence than. one,, unleſs upon new, 
Matter of Fact, and ſufficient Evidences ety: that it is recently 
tome co the Parties e 

SY | Novejn. 26. 17 18. 


That al Petitions; {ae Informaicts, mall bear an Adios 
we's Name ſubjoined thereto, Who ſhall be conſidered as the 
awer, and anſwerable for what is therein contained; and 
tat all reclaimirig Bills have the Date when given in, and Hear 
be Date of the Interlocutor reclaimed wy 


Decem. 1 5 110 


Seiiens of Bororum, fe Proceſs. ' 


Alter calling of Summons of Bonorum, tlio- there be no Come 
urance, yet ** ſame ſhall be enrolled in the next Weeks Roll 
he Outer-houſe, and a Roll of the Creditors conveened in 
tat Proceſs, to be affixed on the Wall of the Outer: houſe, and 
lat it be ſpecially libelled mad, inſtructed how the Purſuer bes 
(ame _ e 

Decem, 1. 1683! 


boxes fre tafoimitions. ” N , 


: ade of. Selen. 199 
Mach che fame be \preſenced Fichia two Days after pronouncing. 


"The Clerks diſcharged to give up Bills whereon there are 


ſtom the ſame Party, aſter their firſt Bill againſt the nee 


That hbn& of che Clerks ſhall receive more reclaiming Bills 4 ; 
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4% An Inder or the 
Mlscers Caption, ſee Proceſs. 
| Cauſes, and Cauſes concluded, /?e Bills. 


That the ordinary Lords, fer vices, weekly meet in the Par- 
lament Houſe, on Ineſday, Ihurſday and Friday in the after. 

. noon, from Three to Five Hours at Night, for hearing of Par. 
ties on concluded Cauſes, and make Report in Writ of the Pro- 

| bation, and mark the particular Points of the Oaths and Writs 
inſiſted on for either Party, that the ſame being prepared, may 
be adviſed in the Terms of the Act of Parliament. 
ER 1 | | Tk = Eos Te a WW, FEED Novem. 1. 1697, 


Cauſes delete, /ee Inrollment. 
juratory Caution, ſee Suſpenſion e 
cee. n... n. 
O  Qharger, ſee Suſpenſion, ! 
Oitydale of Leith 


. AQ ordaining the Perſons therein named . to adviſe how far enter 
the 6000 lib. Sterling for buying to the Town of Edinburgh the brover 


Citydale of Leith, being a Burgh of Regality, may be uphfic if 
eic, 


JI 
Thar chere be only three Clerks of Seſſion, and theſe to be 


| | nominate by the Lords, and to have De putations from the Lord 
| | Regiſter; and if his Office be vacant, to act by Warrant of the 


Lords, June 20. 1676. But this Act altered; and chat the ſaids Goods 

_ Clerks be nominate by the preſent Lord Regiſter, any Thing in poo 
the ſaid Act notwithſtanding, gg. 8 He 

NSW , 13 n . 

| WF 8 W * 2 4a; * 


4 


That the Clerks to the Seſſion cauſe their Servants in their re- 
ſpective Offices, give Bond, that, during their Service they ſhall 
not agent in Proceſſes for either Party, under the Pain of 100 
Merks toties quoties, to be diſpoſed of at the Sight of the Lords; 
and that the ſaid Bond be taken of all Servants in Time coming, 
x their Entry, and recommended to the Clerk Regiſter, ro ſce 


Thar each principal Clerk of Seſſion, ſhall haie a Box for re- 
ciring Bills and Informations, that the Clerks may be duly ap- 
priſed of the Bills and Anſwers which they are to move, or of 
the Cauſes which are to be reported. 2 e 
bo {6/170 667 EI BN 1-3. July 1. 1209. 


That Letters of Horning, on 15 Days, be directed againſt the 
former Clerks to the Bills or their Repreſentatives, charging 
them to deliver to the preſent Clerk vo tlie ſaid Office, what Mo- 
ney has been conſigned in that Office, and not given up, as the 
ſame are marked in the Records of the Bill Chamber. 


The Clerk to the Bills declared liable to Parties Damages, as 
well when he refuſeth a ſufficient Cautioner, or holden and re- 
pute ſuch, as when he receives an inſufficient Cautioner. 


That all Clerks of Shires, Stewartries or Bailſiaries, before they 
enter to exerce, be preſented to the Lords of Seſſion, to he ap- 
proyen by them, conform to the 78. Act. Parl. 5. Ja. V. 
ARE. n... ..- Oy SR 


College of Juſtice. 

Act declaring the Members of the College of Juſtice free from 
Payment of the Annuity for the Miniſters Stipends in Ediz- 
burgh, Watching, Warding, Cuftomes, Cauſey-Mails, Shoar-Dues, 
zd Impoſitions on Meat and Drink for their Families, and 
Goods carried to and from * Town of Edinburgh, and collected 


— — 


* 


* See an Exception of this Act in D. 
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202 An Inder ok the — 
any where within the Liberties thereof; and Certificates of Goods 
belonging to them, to be renewed once in the Half Year at feaſt; 
And alſo, That they are free of the Civil Juriſdiction of the 
Town and for the Criminal, the Lords will make Enquiry ane 

the former Cuſtom, and when a ſpecial Stent is impoſed, where. 

to the Members foreſaid ſhall be liable, that to the End the Stent 
may be laid on equally, an Advocate or Writer. to the Signet jz 
to meet with the Stent Maſters of each Quarter, for valuing the 


Tenements within Burgh; which Valuation the Magiſtrates are 


to intimate to the Preſident, Dean of Faculty, and Keeper of the 
Signet, Ten- Days before, in Time of Seſſion. and Twenty in 
. Time of Vacance. And the Members, of the College of ſuſtice 
declared to be the Lords of Seſſion, Advocates, Clerks of Seſſion 
and Bills, Writers to the Signet, Under-Clerks, and one Subſti- 
tute, for regiſtrating in each Clerks Office; the three Deputes of 
the Clerks to the bills, Clerks of Exchequer, Directors of the 


Chancery, their Deput, and two Clerks thereof, the Writer ro 


the Privy Seal and his Depur, Clerks to the general Regiſters of 


Saaſines and Hornings, Macers of the Seſſion, Keeper of the Mi. 


nute-Book, Keeper of the Rolls of the Inner and Outer-houſes. 
And the ſaids Privileges are extended alſo to one Servant of each 
Lord, and each Advocate, Four Extracters in each of the three 
Clerks Chambers, Two Servants employed by the Clerk Regi- 
ſter in keeping the publick Regiſters; and the Keepers of the 
Seſſion · Houſe and of the Advocates Library. Bur theſe laſt Perſons 


to whom the Act is extended, keeping Shops, Merchandizing 


or exercing any other Trade within Burgh, forfeit the Benefit 
of the At. The Act is a Decrect of Declarator againſt the 
Town of %% „ r 


Commiſſar Cler K, ſee Teſtament. OY 


That when Perſons are examined on Commiſſion, there be 
paid to-the Under-Clerks half Dues, viz. A Merk for each Party, 
and half a Merk for ilk Witneſs, and that at the Return of the 


| Report, and before Aviſandum be put up in the Minute. book. 


Novem. 17. 1685. 


Commiſſion, ee Minute- book, and the very 
preceeding Act and MIERSEHLTES HS. 


Feb. 23. 1687. 8 


— 


Tha 
ind Re 
Accom 
Diſcha 
pointe: 
ons 
«cor 0 


I Commiſſions ordained to be granted to. Debitors, fick, or out 
of the Country, for deponing, in the Terms of the Act 13. July 
F i662 to Ll reported berwixt and the of November next. 
7 ä 4 „ ill July * 1667. 


Infeftments. 
Compearance, fee Advocates... 
Competition, fee Ads. | 
_ and Reckoning. 


: ind Reckonings rhey ſhall be inrolled in the Regulation-Roll, the 

© \ccomprant or Defender ſhall give in a Charge againſt himſelf, 
WJ Diſcharge and Inſtructions thereof; Auditors thercof {hall be ap- 
; pointed, and the whole Accompts with the Writs and Inſtructi- 
as produced, ſhall be fitted and prepared for the Ordinary, 
. ene to che en of the five firſt Articles of the Act. 


4 9 22. 1711. 


Confirmation. 
7 thin Half a Year of the Defunct's Death, by Citation of his 
krecutors confirmed, or Intromitters with his Goods, or by con- 


red; che ſaids Executors uſing any ſuch Diligence within the ſaid 
8 Ws are to come in pari paſſu, the Poſterior paying to the 


g” With — Sums W for. 
0 2 28. 1662. 


Chika fee Regiſtration. 


0 3 Cre- 


4178 of Sera. WERE. 


4 enen for granting Infefemenes, fe 


W That for the more E Diſpatch of Proceſſes of Compt 


That all the Creditors of deceaſed Perſons uſing Diligence 
Wis Executors Creditors, or citing other Executors confir- 


WExccutor Creditor firſt confirmed his Expences proportionally : 


Y Oopics. ſee Interlocutors and Suſpenſions. 


1 
s 7 
{id 


1 55 a An Jiiber of 1 th 


| Hons he he ho oh he of bo lo Lp ot he 
SO ODPHILS SSIS SSIS bx: ba gaga 


Creditor ee Confirmation. | . 
a Curators. . . 
he Claufe in rhe 4 of 8 auen Tutors =} Gs 


tors, who make no Inventary, their being debarred of Expences, 
declared to extend to all Expences wared out by them on Pur: 


ſuits and Diligences, tho? neceſſarily and profitably for whatſom- 


ever Cauſe, except the Expences of Entertainment of Pupils and 
Minors, or on their Houſes and Eſtates. 


Damage. re Clerk. 
Death. bed. fee Kirk. 


Deciſions. | 
-The printing and publiſhing of Stairs Decik ions approven of 


by e the Lords, and Thanks rendred to him therefore. 
oy * 10. 1681, 


or, fee Soliciration. 
re the Ordinary i is relevantly declined, or ſhall decline big: 


on Application of the Party, or Deſire of the Ordinary, the 


Loc, will appoint one bo their Number ro hear that Cauſe the 
TT Week, Detem. 29. ROO + 


eben, fee Ads cud Macers. 
Wn at ho Member 98 7 nor any 4 


epending on the Colle; e of 


Jud * Adviſe, ſpeak or ſuggeſt ak Manner — i in Pu bk 


Feb. 25. 2693. | 


or pri 
tences 
it be i 
and tlł 
their! 

ers © 
Act is 


Warr; 


Acts of Sederunt. 205 
or private, what imports injuſtice in the Lords Decreets and Sen- 


tences, under the Pain of Excluſion from their Offices, and that 
it be included in their Oath de fideli, taken at their Admiſſi n; 
and that theſe: who have been the Occaſion of this Act, diſown 
their Proteſtations under the ſaid Penalty; and all other Mem- 
bers obliged to give their Oath for the Diſcovery thereof. The 
(cd is extended to all other Subjects, impowering the Lords to 
Warrants to apprehend gen. . 
738 2 : | = | £ une 17. 1674. 
Ihe Act is a Letter from the King. a ; | 15 


That with booked Decreets of Regiſtration, the principal Writs 
decerned to be regiſtate, be alſo kept. 
„„ CEN oGOts Novem. 21. 1676. 

That Decreets be not ſcored out of the Minute book for not 
Payment of the Macers, and Minute book Keeper's Dues; but 
that the Collector of the Clerks own Dues uplift theſe alſo, and 
compt to them conform to the Reſponde-book, which is to men- 
tion the Date of the Decreet extracted, az it ſtands in the Mi- 
nute-book. CV . 5 

„ June 30. 1687. 


But now Decreets are not to be extracted till a Certificate be 
produced under the Hand of the Keeper of the Minute-book, 
that he has got Payment of his own and the Macers Dues there- 
fore; and the Extracter contraveening, to be extruded; and the 
Clerks ordained to make patent their Reſponde- books to the 
Macers, and Keepers of the Minute-book. . 

= F December 31. 1690. 


When Decreets are put up in the Minute. book, the ſame ſhall 
expreſs the Names of all the Defenders, otherwiſe to be null, as 
to thoſe not inſert, except in Actions of Mails and Duties, 
Removings and Poindings of the Ground againſt Tenants; but 
if any of the Defenders called, or a third Party propone on bis 
Right, and Decreet be given againſt them, their Names ſhall be 
put up in the Minute-book, _ N 5 
„„ OO EE eg; Derem. 10-1687. 


04 That 


206 an Auer ol the 


That Miniſters get Letters of Horning app" 6 their Pariſhi 
oners, on their preſenting a Decreet of Locality obtained b) 
their Predeceſſors, with their own Preſentation, Collation and 
Inſtitution, and that without W 7 of owes: # a Decreet, 
| conform as Uſe Was formerly. 
| June 22, 1687, 


1 
m—_ 


4 
. 4: 


| Act rarifying "0 Acts anent a of en Acts 
- and Interlocutors. c. and declaring no Stop ſhall be granted 
after fix Days from the Date of the pronouncing, and the ſame 
only to endure nll the firſt Diet the Ordinary have for hearing 
thercof; and that ar craving the ſaid Stop, a written Condeſcen- the 

_ dence be given in, of the Grounds whereon the Stop. is craved, xcordin 


that the other Party may ſee the ſame; and that there be alſo is Sten 
given in an Amand for the Poor's Box, if the Interlocutor hath n al 
een difingenuouſly miſrepreſented; and Lords and Clerks Ser- mg 
vants diſcharged to deliver Informations or agent, except in their ¶ es to 


oven or their Maſters Cauſes, under the Pain of Extruſion of the 
Houſe, _ nher ee 1 the Lords ſhall ſee Cauſe. 
99 2 + Nawew. " 2690. 


ra 


Defender, be Compearance and Decreer. quivale 
tone 
Defunct, ſee Inventary. ou 

WWrul ! 


d 6 i. 
Kar the 
pies | 
hy of 
bd Off 
halt l 
ad, at 
bercon 


Deleriug, fee Proceſs and Purſer, 3 | 
;  Diſpenſatian, - 


Diſpenfarions to inferior Courts in Tims of Vacance, ſhall only 
hen in Tias coming til the, zo of Aug and March re ſpectivt. 


July 2.1. 16995 
| Diſpoſition hee Bankrupt, 


Pues. fee Suſpenſic ion, Clerks and Macers, * 


Dy) your, '/ee — — and Proceſs of Bo ns for 


"i rum are 0 
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© Edidt and Eik, ſee Teſtament. 
Is Edinburgh. 


cr impowering the Magiſtrates of Edinburgh, for e i 
WA the Town of Fitth and Beggars, to lay an a Stent of 500 lib. 
„ng yearly, for three Years after Candlemas 1687, to be paid 
che whole Inhabiants in the Town, Canangate and Suburbs, 
ording to the Rent of the Houſes poſſeſt by them; and that 
Wis Stent ſuffice, and that the Magiſtrates be liable to cleanſe the 
own and Suburbs therefore, as the Lords ſhall ordain in all Time 
ming; and the Members of the College of Juſtice ſubje& them. 
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ö des to this Act, notwithſtanding of their Privilege. 
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That all Arreſtments and Intimations 682 Aſſignations of the 
quivalent; ſhall be laid on and made in the Hands of the Com- 
uſioners conveencd in their ordinary Meeting, or during the 
Itervals of their Meetings at the Office of Equivalent, on every 
ful Day, betwixt the Hours of 9 and 12 before Noon, and 2 
nd in the Afternoon, Saturdays Afternoons excepted. But 
ar theſe Times there ſhall neither be a Commiſſioner to receive 
pies of the ſaid Arreſtments, nor the ſaid Intiations; nor 
ny of their Clerks, authoriſed for that Effect, attending at the 
id Office; or if the Doors of the Office ſhall be found (hut; then 
that be lawful to make the Arreſtments and Intimations fore- 
ad, at the Door of the ſaid Office, and leave and affix Copies 
bercon, in due and legal Manner as accords, - 

TREES, | N . BEL June 21. 1707. 
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| Executors, | fee Creditors. 
Execurors Creditors obliged to do Diligence as other Execu- 
e for what they confirm, and they are only obliged to confirm 
b much as will pay themſelves, leaving the reſt to an Executor 
is omiſſa, who is to be liable to all Parties as principal Execu- 


288 Index of the 
tors. And Execufors Creditors deponing they doubt of the V. 
rity, Exiſtency, or Probation of any Debt, to have Licences to 


returned when the Commiſſar thinks fit, and on Caution to cool: ; 

firm, as in Caſe of Licences formerly. 8 5. 

„ ͤ = Feb. 7. 1679. mg 
| Exhibition, ſe c Oath. feteer 
Expences, ſee Curator. ue a 


NAK KK KKR NN K NK N A * KKK K KK NN KKK K 
Factors. 2 


at Factors upon ſequeſtrated Eſtates,ſhall make and prod. ef, in 
4: Rentals of the Eftate, and give yearly in a Scheme of the d Sar? 
Accompts, Charge and Diſcharge to the Clerk of the Proceſs, af gh, 
cording to the Direction of the five laſt Articles of the AR, 925 
1 » B ni 5 
That Writers and other Dependants upon the Seſſion, ſi . 
The 


not be capable of being named Factors upon Bankrupt Eſtates 
the Lords of Seſſion, notwithſtanding they ſhould impetrate 
Conſent of the Creditors; and any Factory extracted contrary 
the Direction of this Act ſhall be void and null, without Pt 
judice to the Creditors to call theſe Factors and their Caution 
to accompt as if they were lawfully appointed. 
Factors, /ce Annualrent. 
That no Factor or Tackſman of ſequeſtrated Eſtates, either 
themſelves, or by interpoſed Perſons for their Behoof, ff 
tranſact or compone Debts affecting the ſame; and that if ſul 
\ Purchaſes or Tranſactions are made, contrary to the Direction 
this Act, they ſhall be held as equivalent to a Renunciation 
' Diſcharge of the Debts, ſo as to disburden and free the Debit 


and Lands of the ſame. 1 1 Decem. 25» 8 


7 


3 
| Thar Sheriſſs and their Deputies ſhall determine and fix the 


dom, upon the Verdict of an Inqueſt, which ſhall conſiſt of 
fereen, Whereof Eight ſhal be Heritors, proceeding upon the 
eſtimony of proper Witneiles, to be ſummoned to the ſame 
me and Place to which the Inqueſt" is called, or other good 
ndence adduced, or according to their own proper Knowledge 
OT ELL: hm cn is 

eo Deen. 21. 


44. 0 


Fleſhl. 


er, in the Fleth Xfarkers of Edinburgh on Tueſday, Thurſday 
Wd $4717 day, and that as freely as any Fleſher Burgeſs of the ſaid 
ih. The Act is in Purſuance of the 122. Act, Parl. 7. J. V. 


te Magiſtrates of Edinburgh impowered to exact the Oaths 
Poultry: men and Inkeepers, anent their contraveening the Acts 
ent the Price of Ws. 1 "Of RE 
norm Hoe Jan. 15. 1669. 


lk lee 
General Letters, /ee Letters. 


Gratis Warrants, ee Warrants. 


| Ha- 


7 „ 
OT 


Aces of seen e. 20 


if Prices of each Kind of Victual of the Product of their She: 


All Perſons whatſomever allowed to ſell Fleſh, and Butcher- 


— 


* — — — — —— — 
* - K. — K — - . - 8 ih - 
6-3 — — . 
1 e é— , —rÜ&S— . ( 1 AR ee 
—— —— ST EEE — . A — — ; 
ws won — — — wee. 2, * — <2. wee 
4 PR ; A 


— — 2 
E ITS oi 
yy —— — 


a ws 
IP 
KK 
Ss. — 
— TR” — 


. ————— — - . : 2 . a 2 


—— — 


—— 4 — —_ #4” ditb<. Nee 


— — 


5 210 


Habire, ſee Lords, Dyyours, and Bank 


= ani gd roceed to act or decree, and the Cauſe is n 
to be heard — And if the other Parties Advocates Hen at 


wererererekr rata EnaukERAxxxERRxrN Dent. 


Clerks of the Exchequer, and that the Director record the Com 


An Index ok the 
H. arte 


H earings. 


„Hen new "WELL are procured berwixt 2 2nd „ in the Mo 
ning, if the Procurers Procurators be abſent, the Lords 


hſwer: 
nd rec 
ation, 
om th 
Note 
rt ne 
all be 
Irmatic 


abſent, that Parties Procurators are not thereafter to be N 
they give in two ou to che 2 s Box, 


| July 11. wh 
" Horning: fee Regiſtration, 5 


That all u Hornings and Inhibitions, which have been omirte 
to be booked the Time of che * be now booked. 
January 3. 1655. 


That! 


N I. WY 5 The I 
| 33 . utions, 
Commiſſion for Infeftments. n the © 
dpeanc 
ge Poin 
lng be 
pute; 
ugeanc 


Here Commiſſions are granted to Sheriffs in that Part fo 
giving Infeftment, That the Warrant by the Lords to th 
Director of the Chancery bear, That before expeding the Co 
miſſion, Caution be found to the Lord Treaſurer or Treaſure 
Deput, That the Sheriff in that Part ſhall be comptable for th 
retoured Duties; and that the ſame be atteſted by one of th 


Lords 
rmatio 
be Pain 
mihm 


miſſion i in the — of the Ys 
| | | January 20. . 1685: 


Infor 


Acts ok Sederunt. ar 
Informations, ſee Solicitation. 


Printers diſcharged to receive in, or print any Informations or 
ger Papers relating to Precefſes or Interlocutors or Deereetꝭ in 
eſe Proceſſes, without ſpecial Warrant from the Lords. 

B + January 2. 1685. 


All Acts againſt Solicitation renewed, and for preventing there- 
that cach Lord have a Box, with a Slit on its Top, which 
all ſtand on a Bank in the Parliameni-houſe, from Three to 
wen at Night, and thereintil ſhall be pur all Informations, Bills, 
uſwers, coc. and that each Lord keep the Key thereof himſelf; 
jd receiving in of Informations otherwiſe, to be holden Soli- 
ation, except in the Lord Reporter, who may receive the ſame 
om the Clerk with the Proceſs; and that the Reporter give in 
Note to the Boxes the Night before, of the Cauſes he is to re- 
tt next Day, that the Lords read not more Informations than 
ull be needful, either Party oft delaying till they ſee others In- 


Novem. 29. 1690. 


That for the Summer Seſſion 1691, the Boxes ſtand in the Par- 
ment - houſe, only till Six at Night © | 
„„ | | June 2. 1691. 


me Lords will not regard Matters of Fact in Bills and Infor- 
tions, except the Propoſer inſtruct the ſame by Writs marked 
the Margin, and related thereto, or offer re prove the Al- 
geance, that the ſame be ſet down in large Characters, and bear 
E Point for or againſt which they are propoſed; and that no- 
ing be inſert but in Relation to the Points in the Minute of 
pute; and that the Anſwers be in che ſame Order as the Al- 
dpeances are in the Minutes. T 
CCC Feb. 6. 1692. 


Lords and Clerks Servants diſcharged to agent, or deliver In- 
nmations. except in their own or their Maſter's Cauſes, under 
e Pain of Extruſion out of the Parliament Houle, and further 
nifnment as the Lords ſhall ſee Cauſe. 

: e a 55 Novem 7. 1690. 
In- 


Annualrenter ſtands inhibite at their Inſtance, and produce 


and all Cauſes wherein Oath is required, if the ſame exceed 
40 Lib. and in all other Cauſes where Parties fubmit themſel 


when there is no Queſtion of the Nullity or Law fulneſs of t 


be two Diets of Citation; and the Defender's Oath, if inſtan 
offered, ſhall be taken. If the Defender deſire to ſee, a ſhort I 


„ aꝗ g abb 


Inhibition, /ze Horning-. 


That Creditors uſing Inhibition ägainft their Debirors infeff 
Wadſet er Annualrent, if they make Intimation by Inſtrume 
to the Perſons having Right of Reverſion, that the Wadſerter 


Preſence of the Party and Notar, the Inhibition duly regiſtra 
In that Caſe the Lords will not ſuſtain Renunciations and Grat 
of Redemption, unleſs the fame proceed by : Proceſs, whert 
the Inhibitor muſt be called. oe © 7 

W February 19. 1680 


Inner- houſe Bar, /e Bar. 
| Inner-houſe Roll, /#e Roll. |: 
Inrollment, ſee Roll, We 


x vou are to decide in Cauſes concerning Benefices, Teip 
Scandal, Confirmations of Teſtaments; all Cauſes teſtamentgi 


to your Juriſdiction. e n 
2. In Actions of Declarator of Nullity of Marriage, Divorce 
Baſtardy, or Adherence, where the ſame has any Connecti 
with the Lawfulneſs of Marriage or Adultery; all which belo 
to the Commiſſars of Fdinburgh privative: But when the 
herence is purſued on Account of malicipus Deſeruon only, a 


Marriage, the inferior Commitlars may decide. 
3. That in Proceſſes for res leves, not exceeding 40 T. thai 


ſhall be given. If the Claim be referred to his Oath, and he appeÞ 


not, to be warned pro tertio, and cited perſonally, or to be h- 
den as confeſt. If the Claim be ſmall, and neither referred 


Ir befor 


Oath, nor inſtantly verified, he is to get a ſhort Time to anlv'r4, bf 
verbo; and if conveened as repreſenting any other Perſon as b 


ecu 


1 may 


Aces ot se 
tor, Intromitter, c. you are to aſſign a Term to qualify, and 
ee in his Defetices in M rie. 


pute be in Write, as the Difficulty of the Caſe requires. 
J. The Clerk ſhall have one Book for all the ordinary Dyets 
d Acts; and another for Acts of Litis con teſtation, wherein 


r 
ei be ſummarly ſet down the Subſtance of the Libels, Alledge- 
ra es and Litis-conteſtation thereon; which Record ſhall be fu 
ant, without Neceſſity of either Extract or Regiſter, or ex- 


ting an Act of Litis-conteſtation ad longum, except the Parties 
fre a long Extract of the ſame. | 


it thoſe within 40 lib. be curtly recorded. | 

7. After Litis conteſlation the Party cannot paſs from his Com- 
arance, but all ſuch Acts and Decrects ſhall be parte comparente. 
g. That your Summons be execute by a ſufficient Man be- 
re two Witneſſes, and - queſtioning the fame ſhall nor ſtop 
eprincipal Cauſez and if any of your Executions be found 
le and improven, the Contrivers and Abettors thereof, de- 


. , and further puniſhed, according to their Aeceſſion 


ul Fines as 2 think fit; and on Contempt, your Officers are 
uplift theſe Fines and poind therefore, the Half thereof to your 
n Uſe; and the other to the poor; and to fine them in greater 


IU — think fit, and that you be ſtill preſent at examining of 
—_—_— „ | 
10. Your Procurators ſhall not perſiſt to make fiivolous Al- 
lipeances under Pain of Deprivation. 8 ES 
11. At adviſing, you are not to conſult, or ſuffer any Procura- 
to be preſent. VVV | 55 
12. You ſha'l decern liberal Expences, and ordain Execution 
rrefore, as for the principal Sum. 3 8 

13. You may direct your Precepts to your own Officers, Meſ- 
gers, or any other Officers in your Bounds; and, on their 


ſhment of Deforcers, excepting Eſchcat, which muſt be ſued 
before the judge competent. © 
14. If temporal Judges cognoſce in Cauſes belonging to you, 
| u may direct Precepts inhibiting them. 85 


4 The ſame Method muſt be obſerved in arduis ; and that the 


6. That your Clerks keep a Regiſter of all Decreets, and 


ading on your Court, ſhall be declared uncapable of Truft 


9: You' may ſummon Witneſſes to compear under ſuch pecu- | 


ms on the ſecond Summons, or to raiſe Letters of Horning, as 


eforcement, you may judge thereon. and inflict the ordinary Pu- 


15. If 


—— — — a 
— — —— ——— 


214 An Index of the 
15. You fhall give forth Inhibition of great and taal Teine 


en Sight of the Parties Title allenarly. _ 
Is. If Reduction be intented before the Commiſſars of Edi 


Aft 


Burgh, of any of your Decreets, you may not the leſs cauſe yo 
Sentence be execute; and if not purſued within Year and Day the 
the Party being of Age, and in the Kingdom, r Decrcet ſtan Jebat 
unreduceable. on Fri. 
17. You and your Clerk muſt live within your . wile t 
under Pain of Deprivation, except on grave Occaſions you ha new ir 


Liberty from the Biſhop. _ 
18. You ſhall have a Regiſter of all the . you col 
firm, and ſhall yearly give authentick Doubles thereof to t 
0 
* 9: The Clerk at comptin on the Firſt of May and Nove 
ber yearly, ſhall depone to the Biſhop, Thar all the Teilamen 
ee are booked in the Books then produced. 
. You ſhall give forth no Precepts in Matters above 49 li 
ill * Decreet be extracted. 
21. On your being ſick or declined, the Biſhop i is to depure 
nother in your Room. 
22. You muſt find Caution to compear the firſt of May an 
November yearly, and compt with the Biſhop or his Quote. maſte 
for the Quote and Contribution- money to the Commiſſars of Z 
dinburgh, under the Pain of 500 lib, toties quoties. 

23. If your Clerk confirm Teſtaments, lich are not books 
and compted for to the Biſhop, your Office vaiks ipſo facto. 
24. Your Biſhops Licence muſt be had to admit Procurator, 
who, with. your ſelycs, are to wear Gowns; but you may creat 

your own Officers. 

25. That the Profits of Summanies, Sentences; and och 
Writs, with the Seal and Signet, two Parts thereof be the Co 
miſſars, and the Third the Clerks, he furniſhing Paper, Was, In 
and Chamber. 

The Orders to be obſerved in Confirmation of Teſtament 

follow immediately in the Bocks of Sederunt; and alſo Inſtruct 
ons to the Commiſſar b both wan ſee in TESTAMEN 


be ſigr 
ſocuto! 
date, 
Nounct 
erlocu 
il AR 
it the 


laſtrament. fre Notars, Suſpenſion a and Kitk 


Ex 1 er 


| Ap ot Sele. 27 


Interlocutor, /ee Bills and Petition. 
Acts, Decreets or Proteſtations, their Warrants ſhall be ſigned 
by the Ordinary, erc he go off the Bench, and Interlocutors on 
Jebate that Day, or the next thereafter, except theſe e 
n Friday or Saturday, on Monday thereafter at fartheſt; other- 
wile the ſame ſhall not be ſigned, but the Proceſs entred of 
bew in the Books of Inrollment; and the Lords are to attend 
rom Six to Seven at Night for ſigning the ſaid Interlocutors. | 
e 1 Decem. 13, 1690. 


That the laſt Week's Ordinary come to the Outer-houſe, from 

Nine, till the Ordinary come out the following Week, and hear 

Cauſes wherein he hath given Interlocutor. See the Act in LORDS, 
EEE nd November 4. 1686. 


To prevent Confuſion at the Side-bar, the Ordinary, after his 
eck is ended, will fit in the Outer-houſe the Weck following, 
Half an Hour before the Bell ring, till the Ordinary that Weck 
tome out to alter Interlocutors on Alledgeances to be given in 
n Write, which is to be put in the Clerks Hands, that the other 
Fatty nity have a Copy thereof, © TIS 

TTV | July 7. 1691. 


ir the State of the Proceſs, without producing wich the Bill, the 


ands of the Clerks or Servants that wrote thereon; and the 
Uerks of the Outer: houſe ordained to give Copies of Interlocu- 
ts, within 24 Hour s after pronouncing thereof. 

8 FTT. Os Novem. 13. 1691. 


be ſigned the fame Day they are pronounced; and that Inter- 
bcutors, Acts, Decrects and Proteſtations pronounced upon De- 
date, be ſigned by the Ordinary, within Six Days after pro- 
nouncing, otherwiſe to be void and null: And diſcharges all In- 
erlocutors to be ſubſcribed after the riſing of the Seſſion. I hat 
il Acts, Decreets and Proteſtations be put up in the Minute book 


The Lords will admit of no Bills for altering any Interlocutor, | 


Proceſs, or at leaſt the Copy of the laſt Interlocutor, under the 


That alt Interlocutors pronounced by the Ordinary in Abſence, þ 


the Date they are ſigned ; and that no reclaiming Bill offered 
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2 Auer of ty & 
to the whole Lords againſt the Interlocutor of the Ordinary, ſhal 
contain any new Alledgeance in Law or Fact, not inſiſted in be 
fore the Ordinary; nor ſhall they be received, unleſs preſente = 
Within Eight Sederunt Days after ſubſcribing the Interlocutor. 55 
8 5 „%% 70, II 
| Nord 
in the 
or h 
Peop 
ſtrum 
Audi. 
other 


Inventar, /ee Curator. 


The neareſt Relations on Father or Mothers Side, or either 0 
them, who are preſent at the Death of their Friends, ſo ſoon a 
they become moribundi, ordained to lock the Places where thei 
Writs, Money, and other precious Moveables are, and to ſe: 
the Keys, and deliver the ſame to the next Judge ordinary, unti 
it appear that there is no Nomination of Tutory by the Defung 
\ out of theſe Places; and that then the neareſt of Kin inſpect theſ 
Places for that Effect, and proceed no further bur for finding t 
ſame, and thereafter thar all be cloſed up, and the Keys ſealed 
and that Intimation be made to the Tutors nominate, that the 
make Inventary conform to the Act of Parliament; and if the ap 
2 5 Heir be no Pupil but Minor, that the Keys be ſealed 3 
fore, and nothing opened till the Minor, or ſome authoriſec 
be preſent; and, if Need be, the Reli& or Children of the De 
funct, at Sight of the Judge Ordinary, or Juſtice of Peace, ma 
take out as much of the Money lying by the Defunct, on thei 
Receipt, as will bury him. And, when any Perſon dies out « 
his own Houſe, that the Maſter or Miſtreſs where he is, ſeal h 
Keys, Money, Sc. as aforeſaid, until the neareſt Relation b 
acquainted; and, if the Keys, ec. be in the Hands of the De 
funct's Wife, or others in the Family, that they give up the far 
to be ſealed. And declared, That the ſaids Perſons neglectin 
to obſerye this AR, ſhall be holden embezelers of the Defunct 
Writs, Money, Moveables, exc. conform to the Act of Parli; 
ment, Ch. II. Parl. 2. Seſſ. 3. Ack. 2. Eo 


$56 


Feb. 23. 1692. 
„ To oe on | on ae 7 
AR K , IDE LEE EEE IA bo 5 
JT 8 ots, 
All 


Keeper of the Rolls, /ee Rolls. 


— + 


Acts of Scderunt. 217 
| Kirk and Market. 


{7 HERE a Writ is quarrelled as done in lecko, and it is pro- 
ven that the Party was ſick before the figning thereof, the 
Lords will not ſuſtain the going to Kirk and Market, unleſs it be 
in the Day-Time, and when there was a Convocation in the Kirk 
or Kirk-yard for ſome Civil or Eccleſiaſtick End, or when 
People are gathered together in publick Market; and that all In- 
ſtruments for that End expreſly bear, That it was taken in the 
Audience and View of the People gathered together as afbreſaid, 
otherwiſe the Lords will not regard the ſam dme 
Es FTT „ Feb. 29. 1692. 


© 


Js 


Latin, /ee Writs. 
Wo | Leſſons. 
AN Act of Sederunt, Anno 16 50, diſcharging Leſſons by 
young Gentlemen for Proof of their Literature, at any Time 
of Seſſion, when the ſame may be prejudicial to the Adminiſtra- 


ion of Juſtice, renewed, and alſo diſcharging the ſame, the laſt 


o 


Novem. 2.3. 1661. 
ON: General Letters. 
General Letters to paſs at the Lords Inſtances for the Contti- 
bution due to them, our of the Prelacies of the Kingdom. The 


Act preſcribes the Manner of Execution againſt the Biſhops, Ab- 
bots, Oc. „ 1 : 


Novem. 17. 1668. 


All general Letters diſcharged except on a Decreet conform: 
for the King's Cuſtoms, Rents and Caſualities, or for Contribu- 
22% ESR 1 tio 


e OI 
| * r ee eee rr 1 


EE An Apis of the 


5 by Acts of Parliament. 


Habite and Robes of ordinary Lords of f Seſſion, withour Reſped . 


2 AR i is a Letter from the Wy 


tion-Money due to the Lords, or ſuch as are enced warranted 


That all Letters paſſing che i (except Summonſes) ex- 
eeeding one Sheet, be ſigned by the Writer to the 0 on the 
Margin, at the 1 of the Sheets. 5 

| 2 * 1691, 


Liberty and Liberation, fre Priſon and 
=... 


That no Charge to e at alle, be paſt on juratory Caution. 
Novem. 8. 1682. 


Lord, and Lords of Seſſion. 


| That the Fifeteen * Lords of 8 wear the ordinary 


to their Dignity or en. 
| Jane 5. 166 [, 


That any Intrant Lord of Seſſion ſeen he be adraicted, fit 
three Days with the Ordinary in-the Outer-houſe, and report to 
the Lords the Points of any Proceſs taken to Interlocutor; and 


alſo, that he fic one Day in the Inner. houſes and after Diſpute i is 


brought to a Period before Interlocutor, he reſume the Cale, 
and firſt give his * 
Ju alt. 1674. 


The Lords of Seſſion Selene of the current Supply. The 
| July 19. 1671. 
The Lords diſcharged Fe al "SY and Supplies to be impoſed 


in Time coming, by either Parliament or Convention, This 
Act proceeds on a Letter from the King, which, with the Act, is 


| ee in the Books of Sederunt. 


Novem, I 17. 1684. 
= Ti 


June 8. 1665. | 


niorit 
concl 


Th 
the 1- 
of the 


K. 


Acts of Sederunt. 


That for preventing Confuſion at the Side-bar, the Lord Or- 


As 


dinary come qut to the Outer-houſe, on the following Week, 


and Half an Hour before the Bell ring, till the Ordinary next 
Week come out; and, on Application, alter Interlocutors as he 
-Y thinks fir. Se this Act in INTERLOCUTORS, Fuly 7. 1691, 
MJ and another alſo to the ſame Purpoſe, Novem. 4. 1686. where- 
by it is further ſtatute, That the Application for reverſing In- 


terlocutors, ſhall be within a Weck after they are pronounced, 


otherwiſe the Parties are left to reduce or ſuſpend as accords. 


4 Several Regulations are appointed to oblige the Lords to give 
due and punctual Attendance every Sederunt in Time of — 
and alſo in their Turns, in the Time of Vacance, by the Forfei- 

uy of certain Sums in the reſpe&ive Caſes mentioned in the 


Decem. 25. 1708, 


That the Lord, who is next to be in the Outer-houſe, ſhall 
be Ordinary on the Bills, and that the Lord who was Ordinary in 
the Outer-houſe the Week immediately preceeding, ſhall be up- 
on the concluded Cauſes; and that the two Lords, who in Se- 


. June Jo 1711. 


That for the more ready and eaſy Adminiſtration of Juſtice, 


oF the 17 Articles of Regulation be obſerved, as directed by an Act 
"WY of the 20. November 1711, - e 


2 * 


FFP 


* * o 
: M. 
25 1 99 


Macers. 


HAT dhe Macers to che Seſſion have half Dues for the Oaths | 


8 of Perſons examined on Commiſſion, viz. 12 5. Scots for 


each Party, and 6 5. 8 d. for ilk Witneſs, and the ſame to be col; | 


eced by the Keeper of the Minute- book. wo 
| EE. 


219 


niority are next and immediately before the Ordinary on the 
concluded Cauſes, ſhall be Ordinary on the Oaths of Witneſſes. 


CT — — - — 
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220 


— 55 85 | form 
Magiſtrates, /ee Priſoners ugh 
Market, /ee Kirk. Win 


Minor, ſee Curator. 
Minute- book, e Act and Decreet. 


The Minute · book ordained to be read on the Advocates Ser: 
rr 


ewar 
ver ce, 
orm t 


Not 
xcept 
me b 
hubſcr 
o me 


Novem. 3. 1671. 


Thar there be paid to the Keeper of the Minute- book 4 (hl. 
Scots inſtead of the two Shillings formerly paid for each Cauſe 
thar is enrolled, % nn „ 

„ June 6. 1663. £4: 

9 88 Tha 
ne W 
redib 
Wd ge 

Ind t 
or be 
:dge 


Thar all Keepers of Regiſters of Saſines, Reverſions, In- 
hibitians, Hornings, Sc. for the Security of Purchaſers, fhall. 
immediately after receiving in of the ſaids Writs, make a Minute 
thereof in a Book, to be ſigned by the ſeveral Preſenters; and 
the ſaids Books are ro be made up by the ſeveral Regiſters, from 
and after a ſhort Day in the Act, under the Pain of Deprivati- 
on, and the Damage to the Party; and that no Blank be left in 
Kw ES ; 


July 15. 1692. ITT 


= ; Notars. 


T HAT Letters on Six Days, be direct at the Clerk. Regiſter's 
I Inſtance or his Depute, to the Admiſſion of Notars, char- 
ging the Relic, Executors, and Cautioners of Notars, to bring 
in and Deliver to them, tlie Protocols of deceaſt Notars, conform 
fo the Acts of Parliament; and alio charging Notars * * 
CCCCTCCT ER informa 


* - * * 
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W:vormal or defective Protocols, to produce them at the Head 

urgh of the Shire, before the ſaid Deput; and when Cautioners 
e inſufficient, to renew the ſame; and that general Letters be di- 
ct for that End, on a Liſt ſubſcribed by the Lord Regiſter; 


ad that all Perſons hereafter, who fhall be admitted to Sheriff, 
tewart, Bailliary, and Regality Clerkſhips, before they enter to 
xerce, be preſented to the Lords, and examined by them, con- 
bem to the 78. Ad Park 5. . . | 

e „„ July 29. 1680. 


Notars diſcharged to ſubſcribe for Perſons who cannot write; 
xcept he know the Perſon deſigned in the Writ, or that the 


$ibſcription 3 or 5 credible Perſons, which the Notar is 
o mention when he ſubſcribes for the Party. = 
. 8 July 21. 1688. 


» 


That none be admitted Notar, but on a Petition given in to 
ie whole Lords in Preſence, with a Certificate ſubſcribed by 


redible Perſons, That the Petitioner is of good Fame, and has 
ad good Breeding, for qualifying him to exerce that Trug: 


gor being met together, take exact Trial of the Perſon's Know- 
:dge and Qualifications before he be admittqe. 
e Ne: | July 30. 1691. 


TPPPOD PE DEDPEPIPPOEPEDDPPED DE PEDEDODS) 
'S = 0 


Oath in a Bonorum. 


3 in Proceſs of Bonorum, the Purſuer depone if he hath 


1 any Lands, Heritage, Sums of Money or Goods, more than 
s contained in his Diſpoſition and Inventary in Proceſs; if ſince 
tis Impriſonment he hath made any other Diſpoſition than that 


P4 


1d that Notars admitted in the Uſurpers Time, admit of new; 


me be atteſted by theſe who ſubſcribe Witneſſes to the Notar's | 


Ind that the Ordinary on the Bills, and other Lord Examina- 


produced, or if he made any before his Impriſonment, and that 


de condeſcend on the ſame, if any be; or if ſince his Impriſon- 


nent he hath put out of his Hands any Goods, Gear, or _— 


\ 
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2% 'An Inder of the 
belonging to him: And if the Purſuer deny, and his. Oath | 
redargued, his Decrect of Bonorum thall be null, and he ſha 
' never get another thereafter, February 8. 1688. 


And further, That che ſaid Purſuer depone if he bath ca T 
celled & put out of his Hands any Writs ſince his Impriſo depo 
ment, and that he condeſcend thereon if he be guilty. there 


| July 18. 1691. 
Oak of , 


That the ordinary Terms of an Oath of Calumny, if the Parti 

has Reaſon to deny or alledge the Points whereon he is require 
to depone, are ambiguous; and that hereafter when a Party ſeek 
an Oath of Calumny on an Alledgeance found relevant, the othe 
be interrogate, whether he does not know the ſame to be true 
And if the Party againſt whom any Point or gee. 5: is to | 

proven, require the Oath cf Calumny of the other proponin 
the ſame, that he be enquired whether he knows the Thing tha 
he propoſeth is not true? And a Party is not obliged to gi 
an Oath of Calumny in facto proprio & recenti, that being a 
, ( Rn 

N January 13. 1692. 


Darth. in Wa 8 


That in Exhibitions Parties may not only be interrogate if the LF 
have or had the Writs in Queſtion, ſince the Citation, or frauq Ref 
fully pur them away at any Time; but alſo, that they ſhall a me 
ſwer all ſpecial pertinent Interrogators, in Relation to their ha 


ing or putting the Writs away, or as to their Knowledge a 
Suſpicion by whom they were taken away, or where they a 
now; and that noty/ithſtanding the Party ſhall nor be decerne 
_ againſt, unleſs it be found he had the fame fince the Citatio 
or fraudtully put them away at any Time. 5 

A February 22. 1688. 


Oath in a Suſpenſion, /ee Suſpenſion. I} toc 


_ Oatl 


Acts of Sederunt. 223 
oe u n, 


The givin in f Oaths in Wrir diſcharged, but that theParty 


depone on the Points of the Act, and ſuch Interrogators relative 


thereto, as the Ordinary ſhall find pertinent. | 
n July 15. 1692. 


Ordinary, ſee Lord, Cauſes and Interlocutors. 


CO 606 6 3606 362 06 606 OSIRIS III III IONS 


1” 
Parliament-houſe, ſge Seſſion. 
= © Penſion. 


4 HE Lords Salaries and King's Penſions are not arreſtable; 
| ſo decided as to Servants Fees, Feb. 18. 1662. This Act 


is not amongſt the printed Acts, but is mentioned in Stairs In- 


ſtitutions, Book 2. Tit. 5. Par. ult, June 11. 1613. 


Bills craving Warrant to the Directors of the Chancery to iſſue 
out Precepts to grant Infeftment on Retours, on the Sheriff's 
Refuſal to infeft, ſhall only be paſt by the Lords in Preſence, and 
the Director diſcharged to direct Precepts to Sheriffs in that Part, 
ercept the He as E. EE 

320 1 | Feb. 15. 1678. 


Petition, ſce Interlocutor, Act, Information, 
and gratis Warrant. bs 


; The Clerks diſcharged to read any Petition relating to Inter- 
locutors in the Outer-houſe, except the ſame bear, that the Ordi- 


nary on Amand refuſed the Lords Anſwer. 


| Poinding 


Novem. 4. 1686. 


124 An Index ok the 
„Fein 
That the Lords will receive all double Poindings for purging 


Arreſtments as incident Proceſſes, with the principal Cauſe, MTha 
without any new Enrollment — _ - __— 


Feb. 1. 1677, | 
Cauſes, 
Printing, ſee Informations. 

"R_ "ET 


That Magiſtrates of Burghs permit none to go out of their 


Preparing. ſee concluded 


e 


Thai 
r bri 
n a ſul 
erned 


Priſons without Warrant from the Lords of Seſſion, or Privy artici 
Council, except in the Caſe of Sickneſs and extreme Danger ofM © 
Life atteſted on Oath, and under the Hand of a Phyſician, Chi- 
rurgeon and Miniſter of the Goſpel in the Place; which Teſti- MW Tha 

ficate ſhall be recorded in the Town Books; and that the Magi. n cla 
ſtrate allow the Party only Liberty to abide in ſome Houſe with- Nye ( 

in the Town during his Sickneſs, they being always anſwerable Parc h. 
that the Party eſcape not; and, on his Recovery, to return to the 
Priſon, otherwiſe the ſaids Magiſtrates to be liable for the Debt ¶ mabi 
227 1 J 
| June 14. 1671. Mele 

That Magiſtrates or Jaylors liberate Perſons, on Production of M 
a ſufficient Diſcharge of the Debt or Debts impriſoned for, if the 

lame exceed not 200 Merks. and that without Neceſſity of Suſ- 
penſion and Liberation, the ſaid Diſcharge being always regi- M 
{trare, and an Extract thereof left in the Jaylor or Magiſtrates Th⸗ 
Hands; and providing the ſame alſo conſent to the Debitor's Li- Ihe gr 

beration. | 5 „%% Oo © 

| | Feb. 5. 1675. er ap: 


r 1 1 „ 5 ſwers 
That Suſpenſion and Liberation be not granted, unleſs the Pro- be no 
curer produce at the Bill Chamber, an Inſtrument of Intimation Npointr 
to the Creditor perſonally, or at his Dwelling-place, if within Whouſe. 
the Kingdom, mentioning, That on a particular Day, or with- Wsaur 
in the Latitude of a Week of the Time condeſcended on, he 0 Cauſe 
— 1 if ne > ror et | abou "7 


put ro apply for Liberationz and if the Week afrer tharDay on 
ich he was to apply is expired, the Intimation muſt be renewed. 
. py ; July 21. 1675, 


- 09 


2 


That no Charge to et at Liberty be paſt on juratory Caution. 
e ee Novem. 8. 1682. 


Privileged Summons, ſee Summons. 
Prizes. 


That the Lords conclude on ſuch Orders as ſhall be neceſſary 
r bringing before them, and aeciding Cauſes concerning Prizes 
1a ſummar Way; in reſpect the Perſons for the moſt Part con- 
rned, are Strangers: And the Subjects of Spain and Sweden are 
articularly recommended. The Act is the King's Letter. 
e January 3. 1667. 


That che Treaty of Breda is void by the War, and no Ally 


Je Goods of the Enemies on Board; and that any Number of 
e Wutchmer: being on Board, be not a Ground of Confiſcation, as 
o the laſt War, but only if any Part of the Ship belong to any 
1 


1habitant within the Dominions of the States- General, the whole 
ſhip and Cargo is then to be declared Prize; and if the Maſter 
eſide in Holland, the Lords are to Judge as they ſhall think ac- 
ording to Law. This Act is a Letter from the Secretary. | 
Mi nel : 5 „„ 2200P- 6 1 


SR Proceſſes. 


That for the better and further regulating of Proceſſes, and for 
the greater Diſpatch of Buſineſs, by fixing and aſcertaining the 
Diets of hearing and adviſing of Cauſes, Friday Forenoon be 
ſet apart for adviſing Bills without Anſwers, and Bills and An- 
ſwers formerly given in, but remaining unadviſed; and that there 
be no Reports upon the ſaid Forenoons, except by particular Ap- 
n Hpointment: And that all the Ordinaries, except for the Outer- 
n bouſe, ſhall aſſiſt at the Adviſing of the ſaid Cauſes: And that 
- WSaturday be wholly imployed in diſcuſſing the Rolls of ſuch 


* 
4 
— * 
1 
1 
* 


et See | a 


in claim any Benefit thereby, when they carry Counterband, or 


's Cauſes as are appropriated for that Day, excepting always Bills of 
WY ee 3535 ĩ—V⁊i(d Courſe 
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Courſe, or upon extraordinary Emergent. That no reclaiming 
Bill againſt an Interlocutor in præſentia, condemning in, or al. 
ſoilzieing from Expences be allowed, and only one reclaimin 
Bill againſt ſuch Interlocutor of an Ordinary. That all Parties or 
their Advocates ſhall be obliged to confeſs or deny the Facts al 
[edged againſt them, which might be admitted to Probation, to the 
End, that if it ſhall appear after Probation, that the Facts were 
known to him, he ſhould pay all the Expences, without any Mo 
dification, or Caution to the other Party, by his calumnious De. 
nial; and that in all Decreets to be extracted, the Facts founded 
upon, not expreſly denied, ſhall be held as acknowledged; and td 
which, Want of Proof {hall never be allowed to be objected 
That no Prorogations after extracted Acts ſhall hereafter be gran 
ted, without Expences to be modified for the Party's Damage. 

| f i 


That after the firſt Calling, which is to be markt by the Under 
Clerk on the Summons, within Year and Day of the laſt Day of 
Compearance,it ſhall nor be lawful ro the ſaid Clerks to mark an 
other partibus on the ſaid Summons, until the ſame be given out 
| Teen and returned; and come in by Courſe of the Roll to be ju 
dicially called before an Ordinary, and that thercafter all Calling: 
or Partibus's to be markt on the ſaid Proceſs, ſhall be ſigned b 
the Ordinary. e oo ne 

RB Feb, 26. 1718, 


That the laſt Nine Sederunt Days of the Winter Seſſion, andii 
the lait Seven Sederunt Days of the Summer Seſſion, ſhall be em 
ployed in finiſhing Procefles formerly commenced ; and there 
fore prohibites, during the ſaid Days, all Side-bars, except for the 
Uſe of the Ordinary on the Bills. And reſtricts the Quter-houſ:'M 


weekly Rolls, to Acts, and the Regulation Roll: And that during * 
the laſt Four Sederunt Days of the Winter Seſſion, and the laſt two 
Days of the Summer Seſſion, no Ordinary ſhall go to the Outer: Tt 
Houſe, except for calling the ſaid Acts and Regulation Roll. That ren 
the Purſuers of Reductions, or Reductions and Improbations WM” <® 
ſhall not hereafter be obliged ro ſeek the Authors of the Defenders WW 
leaving it to the Defenders to ſeek their own Authors, or to inti 2 
mate to them their Diſtreſs, as they think fit: And that in al TI 
Proceſſes of Transferring, it ſhall be ſufficient for the Purſuer Mz 


without ſpecially libelling the whole Procedure of the original 


Pre 


Defender, with the Concluſion of the original Summons. | 
ee, 21: 4: (4 "B80 IG. Ipaq 


Proceſs, /ee Reporting. 


That Defenders get no Sight of Proceſs in the Summer Seſſion, 
OW which hath been feen by © ah in the Winter, except there be 
e naterial Ammendments made of the Summons or new Pieces 
produced. =— EEE... 
0 „ 1 Novem. 8. 1665. 


n That after Diſpute in a Cauſe, and Aviſandum made to the 
Lords, the Clerk ſhall that Day carry the Proceſs to the Ordinary, 
that he may peruſe the ſame, in Order to report the Points taken 
to Interlocutor. That no part of a Proceſs be lent up to Parties 
er others after Aviſdandum therein. 


Thar the Clerks give up Proceſſes to none but to Advocates and 
tbeir Scrvans. . = 


_— — r * 
P 


Feb. 26. 1678. 


chem; and the Complainer declared free of any ſuch Expence. 
| r), © | 


Proceſs of Bonorum, ſee Bonorum, and Oath 
mae. I 

That when Proceſſes. of Bonorum are kept up, Decreet be not 

pronounced, but the Purſuer complain to the Lords in præſentia, 


in common Form. 


and on Decreet he ſhall not be liberate till he fir one Hour be- 


* 


daa of Seer. 7 
(Proceſs, to libel his active Title, and the paſſive Title againſt th: 


That Macers detain Perſons complained on for not reproducing 
ef Proceſſes, not only till the Proceſs be reproduced, but until they 
etisfy the Macer for executing the Warrant for apprehending 


That no Proceſs of Bonorum be | granted, but on Certificate by | 
8: Magiſtrate, That the Purfuer has lyen one Month in Priſon ; 


twixt 


1 
2 = 


228 An Index of the 
twixt 9 and 12 in the Day Time, at the Croſs, on the Dyrou 
Stone, with a Bonnet and Hoſe, of partly brown, and part 
yellow Colour, which he is to wear in all Time thereafter; a 
if he be found wanting, or diſguiſing the ſame, he is to loſe t 
Benefit of the Bonorum; and if the Magiſtrates Certificate be fal 
or the Dyvour not liberate in Manner foreſaid, he ſhall be liab 
for the Debt for which the Bankrupt is impriſoned ; and tl 
Lords will not diſpenſe with this Act, but when innocent Misfo 
tune is libelled and proven. 1 SHE 


Advc 
à Pu 
does 
and « 
the L 
ſtatio 
up al 
ment 
viſioi 
%% 8. 1688. Opp 
e | | July ; 328 the 1 
EE Va 

That no Protection be granted on Account that the Perſo 
under Caption is a Witneſs, unleſs with the Petition therefore 
there be given in a Declaration by the Party, at whoſe Inſtang Pr 


he was cited, That he is a neceſſary Witneſs; and if at the Conclu. 
fion of the Cauſe the Citation ſeem collufive, the Lords are 1m V 
_ En Party Calluder, ooo Perk 
. Fre. 1. 1676. mitte 
TREE PERS HHP OWe” Ne 7 IRE; ra 
Proteſtation, /ee Suſpenſion. = 
Proteſtation-Money. 
Thar there be paid of Proteſtation-Money by each Suſpende 
that keeps up his Suſpenſion 8 lib. Scots, if the Sum charged f 
be under 100 Merks or within the ſame, or if above 100 Merk 5 
or not a liquid Sum 10 T. and for Remits againſt Raiſers of Ad wy 
= 5 July 4+ 166. . 
Proteſtation. * 


That wherever a judicial Proteſtation ſhall be admitted by th 
Ordinary, thro” the keeping up of Suſpenſions and Adyocations 
the Party ſhall not be reponed againſt the ſame, but upon Pa 
ment of 10 Shillings to the contrary Party: Nor fhall Partie 
be reponed againſt Decreets finding the Letters orderly proceed 
ed, pronounced for not diſputing the Reaſons of — 


Advocation, but upon Payment of the like Sum. And that where 
1 Purſuer before any inferior Court, advocates his Cauſe, and 
does not inſiſt within 15 Days after admitting of the Advocation, 
and cauſe call and give out the ſame, that immediately thereafter 
the Defender may call for the Advocation, and put up a Prote- 


tation; and the Clerks of the Bills are thereby ordained to give 


up all Proteſtation-Money conſigned in their Hands, without Pay- 
ment of any Fee for the ſame. In this Act alſo there is Provi- 

I viſion made, whereby the Defenders in Improbations may have 

I Opportunities to make Productions, after extracting of the Act for 
the ſecond Term. DE | e 


Protutors. 
protutors who intromit with a Minors Eſtate, and act there- 
| Perſons, declared liable as well for what they might have intro- 


E mitted with, if they had been Tutors and Curators, as for what 
they ſhall intromit with de facto, ſicklike, and in the fame Man- 


ner as Tutors, and Curators are liable by the Law of this King. 


| Pupil, ee Curator, 
Purſuer. 


the ſame be delete, and not continued till the next Weck's Roll. 
8 December 20. 1690. 


KKK & x x & & a. & CT c c æ x R. x. R Rc 


s Quote, /e e Teſtament. 


January I. I709. 
in without a Right of Tutory or Curatory eſtabliſhed in their 
July 10. 1665. | 


When Purſuers infiſt not in Cauſes in the Ourer-houſe, that 


Res 
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> 


—— 


Regiſter of Safin nes and Inbibirions, fre? Mt. 0 
nute-Book. _ 


r and Records. 


| T" at © al Clerks keep the -riccipel Writs gir en in to them to be 1 
regiſtrate, and give forth only Extracts thereof, as before the be 
1651, and that the Clerk of Scſſion do once in two Year deliver her 
the nn to the Clerk nn, „ in 
June 11. 1661. of ( 
3 The Clerks ordained to regiſtrate Writs, tho' an Advocate ſub. WJ rift 
ſcribe not his Conſent; and all Extracts ſo peu out lines Ne- wit 
. laſt, — warrantable. 45 
Daten. 9. 1670. 


BT Ane de appointed to reviſe atid receive the publick IN | 7 
336 from Sir Archibald Primroſe of Carington; late Lord Re- 


giſter, and put the ſame in Order, and make an Inventar thereof, on 
The Act proceeds o on a Letter from the King. | lach 


July 4. 12676. 


Report of the ſaids N and Onda: to a 1 in Edinburgh 
to inventar all the Records of Parliament, Council, Seſſion, c. 
and on Carington's deponing, that the ſame Records in the Par- 5 
liament Houſe and Caſtle, are without Embezelment as he re- 7 
ceived them, that an Act of nen be extended in his a. dece 
vour. 5 = 
| July 13. 1676. 


Act ordaining he Perſons intruſted with the publick Records, 
their Oaths to be taken, that without Embezelment they are intire, Re 
and in the ſame Order as in the Inventary inſert in the Books of 71 
Sederunt, and ordaining the Keys of the laigh Parliament houſe, 
and Chamber i in the Caſtle, where the Regiſters are, to be deli. 
vered to Glendook now Lord Regriter 3 mr ordaining Clerk Gib- 
en to compt to him for his latromiſlion with the Profits of that 

Office. | | 
r ä | =p... "Feb. 22. , 1678, 


nw 85 3:Vv__ wc ww. 


Cn — 


within the Days therein preſcribed, and compare the Regiſters, 
conform to the Act of Parliament 1672, and report their Dili- 
gence; and that Letters of Horning he directed for that Effect, 
under the Penalties in the ſaid Act; and charging them to pay the 


Penalty already incurred for not comparing and reporting when 
ordered fo to do by miſſive Letters from the Lords, dated 31. 


July laſt. 
e e Oy January 4. 1677. 
That the Sheriff Clerks bring in their Regiſters of Horning to 
be markt by the Clerk-Regiſter, and that each Horning regititars 
hereafter, bear in the marking thereof, the particular Leaf where- 
in it is regiſtred ; and the Clerks diſcharged to write on Bills 


of Caption, whoſe Horning is not ſo marked and that the She- 


riff Clerk regiſtrate no Hornings, but againſt Perſons living 
pickin the e. me HET 


Regiſtration. 


That no Execution by Charge, Poinding or Arreſtment ſhall 


aſe upon Writs regiſtrate in the Town-Conrt Books of Edin. 
urgh, or any other Town-Court Books within Scotland, unleſs 
ſuch Writ bear ſpecial Warrant for that Effect. _ 975 
DPDtieecreet of Regiſtration 

That with booked Decreets of Regiſtration, the principal Writs 


decerned to be regiſtred be alſo kept. ; Neve. 21. 1676. 


| Regiſtring, ſee Bankrupt. 


Renunciation and Grant of Redemption, /ze 


Inhibition. - ag 
Lord Reporter and Reporting. 
That only two Lords report in one Day, and that chey do che 


ſame in Order; and that the Rolls bear the Reports, and the 


Novem 1 9. 1679. | _- 


Aces ok Sederunt. 231 
WW That the Sheriffs of the Shires mentioned in the Act, meet 


8; 


. an Juen ot the 


Time, and when Informations are siven in; ny they be marked 


on che Back who is we 5 one 
= LE | Novem. 4 1686, 2 


Sh he Ofen o on * Bild, and Outer: houſey are under: 


| 1 1 to be + mag to che hide x two N 5 
e b 130. 5 


Then every Reporter * Night before give in a Note to ach 
0 kk of the Guy he i is to "oP NEXT Day. See RAR in N- 
R MAT * | 


| Novem. 25. 1650, | : 


F "Thar. in Cauſes to be 9 the process be broughe to 100 
a Ordinary as follows, viz. Procelles taken to Interlotutof to be re- 
ported on Tueſday, to be brought to the Ordinary, on Medneſ 
day, to be reported on Thurſday; and theſe on Medneſtiay, to be 
brought to the Ordinary on Thurſday, to be reported on Friday; 
and theſe taken to Interlocutor on Thur, day, Friday and Satur- 
4), to be brought to the Ordinary on Monday, to be reported 

ade or Weaneſ, day e otherwiſe the] Progels ſhall 


c Roll _ Tale j 
| Daa. 1 3. 10 90, 


"The Lite © on' we kale Cauſes ſhall report the Probation 
in Writing, and mark the particular Points of the Oaths or Writs 


inſitod on. See che Al n N CAUSES. - $35 | 
Wovtm. 2. 1%. 


| Reproduttion fre Proceſs. 
1 9 U 


Tha Refonations ber Su eflar's I s Hand 
the Uſe a Ft any other Spot th u that of 3 yur 


be yold an null. 


rauen I I. 5708. 
. 15 


| Recours, fr Procepts. 


© "Reverfion; /ee Inhibition 
_ That Magiſtrates of Royal Burghs, and their Succeſſors in Of. 
ice, take ſufficient Caution of their . and to come, 


That they ſhall inſert: in: their Books, all es of Lands, Fene- if 
ments, or Annualrems within'theit-reſpe&ive- Burghs, within 60 
| 


Days after the Dates thereof; and in like Manner all Reverſians, 
Bonds for granting Reverſions, Renunciations, and Grants of Re- 
demption; as is preſcribed by the Act of Parliament 16 17, anent 
regiſtrating the ſaids Writs without Burgh; and that the ſaid 
Surety be under the Pain of any Damage that ſhall befal any Par- | 
G5 thro” Latency of the ſaids Writs, which {hall be palf by the F 
Clerks, or preſented'to them, to be iinſert'in their Books; and if 

Parties eee to inſert the ſaids Writs, the Lords will held them 

as. latent and fraudulent Deeds, kept up to prejudge Purchaſers 
ona fide, and for onerous Cauſes on 
nenne i Ge Wo Feb. 22. 1681. 


” * . ——_ ﬀ - « + we wc 
— 4 - 


Rights. e Competition. 
Nall, Fee Putſher, 


All Decreets or Proteſtations, their Warrants are to be ſigned 
ere the Ordinary go off the Bench, and Interlocutors on Debate 
that Day or the following, ſave thoſe on, Friday and Saturday, 
which are to be ſigned on Monday thereafter, otherwiſe the fame 
| ſhall not be ſigned, but the Proceſs is to go to the Roll again. 

See the Act in INBERLQQUTORS. 2 

I:: TT TED Decem. 13. 1690. 


Wen Proceſſes taken to Interlocutof are not duly brought to 
the Ordinary in Order to be reported, the Froceſs is to go 40 
the Roll again: See the Act in REPORIIN CW. 
J --, 050, AS. 


| That Cauſes delete be not inrolled again, till all the Cauſes in- 
tolled before that was ſcored, be preſented, and the Ordinary or- 
dained to give in to the Lords weekly a Liſt of the Cauſes ſcored 
to be booked, to ly before the Lords, and that Proceſſes otherwiſe 
inrolled, may be objected againſt, = 5 


4 Roy 


T8 — 


234 An Inder or the 
That to prevent on Abuſes concerning the n „ 

Cauſes, the Keeper of the Books of Inrollment prefix the A | 
richmetical Numbers of 1, 2, 3, Cc. to each Cauſe, as they 
ſtand inſerted in the Books iof Inrollment, and chat the Keeß- 
er preſent the Books of Inrollment at the firſt coming cout 
of each Week's Ordinary, upon Tueſday Morning, that the Or- 
dinary cn Hg the Docquer ſubjoined cloſe to the Cauſes taken 


up b Saturday N Fe 5 
| DPecem. 27. 170g. 


Mfter-bouſe Roll. and Keeper thereof. 


That all Cauſes coming in to the Inner- houſe ſummarly, with” 
out abiding the Courſe of the Roll, pay the ordinary Dues to the 
| Keeper of the Inner houſe Roll, de they can be called; and 
that a Liſt of theſe Cauſes be affixed on che Wall weekly. 

July. 23. 16 55 


Keeper of the Outer houſe Roll 1 a 

ſions. * 

Sallary, ſee N penſion. F 
Sale, ſee Bankrupt. 

Saſines, Ne Reverſions. 


Seal. 


Ti at the Seal for "Sealing Writs is 90 out of the cathy © 
| be made furthcoming ro the . and Clerks, ſo oft as f 


they have Uſe therefore. | Novem. 26. 1663. 
Seſſion and Parliament houſe. 


Al Diſorder the laſt Day of the Seſſion in the Parlament houſe 
or Cloſs diſcharged, under the Pain of Imprifonment for z Months; 
and the faids Perſons being Servants to any Member of. the Col- ; 
lege of 1 to be thereafter for ever Waren the Houle: 5 ; and, 5 


——___Ats ok Sederunt. 5 
if they eſcape, their Maſters obliged to enter them to Priſon wWith- 
in 8 Days after their ſaid Diſturbance, under the Pain of 200 
Mlerks; and Perſons guilty of the ſaid Miſdemeanor not belong- 
ing to the Houſe, to be impriſoned three Months, and baniſnied 
F ©» = £40 ps 


: Hugh Riddel ſent to the Plantations for cutting Silver Buttons 
off a Gentleman's Coat in the Outer-houſe, during the fitting of 
ü . July 20. 1675. 
Side- bar, /ee Bar. 
. 
That the Keepers of the Signet and their Deputes for the Time, 
ſhall be careful that good and ſufficient Wax, fit to receive the 
 Impreflion of the Signet, guarded with a Ring of Paper upon 
the ſaid Wax, be uſed in all Time coming, to prevent the great 


Inconveniencies and Abuſes which the Want of an Impreſſion or 
Stamp upon the Wax might give Occaſion to. Feb. 14. 1706, 


i 


_ * Thar all Summonſes, Letters and other Writs paſſing the Sig- 
net, ſhall bear the Day of the Month, and Year of God, in 
Words written at Length, and not in Figures, and underneath the 

ſame, theſe Words, Signed by me; To which the Keeper or his 
Deputes ſhall ſubjoin the ordinary Subſcription of his Name. 


ne _ Solicitation. "ofa 
All Solicitation diſcharged, and alſo all Information otherwiſe 
than by Write; and, if by Miſſives, theſe are to be ſhown to the 
| haill Lords, except when allowed judicially, or before Auditors, 
when both Parties arc to be heard, or at paſſing of Bills of Suſ- 
penſion or Advocation before the Ordinary; or when by Conſent 
of Parties, or by the Lords Recommendation to accommodateany 
Proceſs, the Matter is referred. And the Contraveeners, Noblemen 


fineable in 300 Merks, Baron or Knight 200 Merks, and every o- 


ther Perſon in 100 Merks for the Poor, attour Deprivation to 
Miembers of the College of Juſtice, and Dependers thereon; and 
declared a Reaſon of Declinaror againſt any Lord. if he did not 
his urmoſt to prevent that Information. The Informations are 
by this Act to be delivered to the Lords Servane. 


Q . When 


+ 


—_ — * 5 N 
2 — 2. —— 


ney 


= 
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% an Inder ot tree 
When any Proceſs comes to be adviſed, if any of the Lords r 
others move that the Lords purge themſelves of verbal Informa- 


tion on Solicitarion; that the ſame; be done; and that Soliciters and 
verbal Informers be delete and puniſhed. Decem. 23. 167. 


That the foreſaids two Acts againſt Solicitation be printed and 


affixed on the Wall of the Outer-houſe 3 and that the ſaid Als 


be obſerved in all Points; likeas, the Lords on their Honour 
have engaged to obſerve the ſame; and ordain this Engagement 
to be renewed each Seſſion. Subſcribed by the Lords ar Sederunt. 
Stop, ſee Decreets. : 
Subſcription, /ee Advocates and Notars. 
+ Summons, /ee Pr oceſs. 
That Summonſes be fully libelled before they be executed, and 


2 full Copy of the Libel given with the Citation; and that each 


of ſeveral Defenders ſhall receive a full Copy of ſuch Part there?- 
of as concerns them reſpectivè, undet the Exception of certain Acti- 


ons mentioned in the Act. That with the Proceſs ſhall be re- 
turned the Defences both dilatory and peremptor in Writing, 
ſigned by the Party or his Procurator, which thall comprehena |} 

an Acknowledgement or Denial of the Facts libelled, otherwiſe || 
they ſhall be held as acknowledged. That after the Return of the 

Proceſs, other Defences coming to Knowledge, or Writs which 
the ' Defender founds upon, and has in his Cuſtody, ſhall 48 
Hours before Calling, be put into the Clerks Hands; for the Pur- | 
ſuer to ſee and peruſe the ſame; and in the Caſe of ſeveral De. |} 
fenders, after the Proceſs is returned into the Clerks Hands by | 
the Advocate, principally appointed ro ſee the ſame, the fame | 
may be ſeen for the Space of Six Days by the Advocates f| 
Jor the other Defenders, who ſhall rherewith return their Defen- “ 
tes in Writing, and the Vouchers thereof. This Regulation 
Which was declared by this Act of the 16. February 1723, to be 


of Farce till the 15. November 1725, is continued till the 1. Janu- || 


31. Derember 1725. rs ih 
c ie . 


# ” 


«'L 


© That all Summonſes in Uſe to abide Continuation, be continued || | 


q 5 * 8 


SE. - Des he. - Ras £ 


follow 2» AS 


as formerly, and Acts extracted thereon, whereon Diligence is to 
That in Place of ſecond Summonſes, the firſt contain two Diets 
and be ſubſcribed by the Clerk Regiſter his Depute; or any Clerk 
of the Seſſion, and pay ſuch Dues as the Summons and Letters paid 
Win e Th... EEE July 11. 1672. 


* 


| Summons of Bonorum, Jes Bonorum. 


f ; | That all Summonſes be on 21 Days Warning, awd none be prie 


vileged by the Lords Deliverance, except Removings, recent 
Spulzies, recent Ejections, where the Summonſes are execute with» 


in 15 Days after the Deed, Intruſions, and coming in vice, Cauſes 
alimentary, Exhibitions, Furthcomings of arreſted Goods, Trans- 


ferrings, Poindings of the Ground, Wakenings, ſpecial Declarators, 


Suſpenſions, Prevento's, and Tranſumpts; and thar recent Spulzies, 
Ejections, Intruſions and Succeedings in vice, be execute on 15 


Days, and the reſt of the foreſaid Summonſes be execute on ſix 


Days, and that the ſecond Citation be alſo on ſix Days, and the 


Writers contraveeners fineable in 100 Merks for the firſt Fault, 
and Deprivation for the ſecond. The Act is not extended to 
. and Suburbers in Edinburgh, who may be ſummoned 

y 


e ſecond Citation on 24 Hours. 


* 


5 July 21, 1672. 
Supply, ſee Lords. 
| Suſpenſion, ſee Liberation. 


| When Suſpenſions are to be diſcuſſed on the Bill before Suſpen= 
ders be heard on their Reaſons, the Dues, as if the Suſpenſion 


were expede, ſhall be paid to the Clerk to the Bills or his Servant, 


for which he ſhall hold compt to the Regiſter, | 


January 24. 1679. 


| When Reaſons of Suſpenſion are to be diſcuſſed on the Bill, a 
| Receipt of the Secretaries Dues ſhall be given on the Back of the 
Dill, or in a Paper apart, by the Keeper to the Signet, otherwiſe 


24 Wt a 


1 Acts of Ant. e 


238 An Inder of te 


g When Reaſons — Suſpenſion or Advacation are to bh diſcuſſed 


on the Bill, that the Secretaries Dues be paid to the Clerk to the 
Bills, and that a Receipt of the Keeper of the Books of Inroll- 


ment, his Dues, be ſhown within 24 Hours after the Clerk to the 


| Bills receives the Warrant o diicuſs, from the Clerk who wrote 


+ 


thereon, otherwiſe the fame to be cancelled. © Ws 


That with the Bill craving Warrant to diſcuſs Reaſons of Suſ- 


penſion or Advocation on their Bills, thall be given in to the 
w oy Recept by the Keeper to the Signet, of the Secretary's 
' Dues, without which the Clerks are not to produce the ſame, 
and that the Deliverance bear the Production of the ſaid Receipt; 
and in Caſe of not Payment, the Warrant to be null. And Clerks 
to the Bills and Seſſion, diſcharged to take in Summonſes of Re- 
dation unſignetted, either into Proceſs, or with Bills of Suſ- 
penſion; and that Extras of the Signet of Suſpenſions or Advo- 
cations, pay only 58 Shill. Scots; and that they be given out with- 
out Delay, on Payment, as ſaid is. And that hercafter Copics, 
or atteſted Doubles of Suſpenſions, be not holden as Principals in 
any Caſe, and the Clerks diſcharged to minute the ſame, and Ex- 
tracters to extract any Act or Decrceet in the Cauſe, unleſs the 


principal Letters, or Extracts thereof, off the Signet, be extant in 
Proceſs: And the Keeper of the Minute- book alſo diſcharged to 


hold any Copy or atteſted Double for a Principal, under Pain of 


Contravention of this Act. 


being liable for the Damage to the Signet, and to the Lords for 


10 When Reaſons of Suſpenſion are referr ed to the Char ger 8 Oath, 
if relevant, and he be preſent, the ſame ſhall be received, if abſent, 


that the Suſpenders Oath of Calumny be taken, That he has juſt 
Reaſon to propone the Reaſon of Suſpenſion, and he deponing 
affimative, or if abſent, the Bill to be paſſed with this Quality, 
Thar the Suſpender ſhall be liable to the Charger's whole Char. 
ges therethro?, on Accompt to be given in by him on Oath, to 


be paid without Modification, if he ſuccumb in the Suſpenſion, | 


3 


That 


at Calling, che Bill is to be refuſed, and the Letters otdered to be 
farder execute. VNVetem. 6. 16834. 


Novem. 30. 1692 
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Act oe Sedemant;: 239 
That hereafter, Bills of Suſpenſion be only preſented tothe Or- 
dinary on the Bills, who is to continue from T»eſday to Tuefday * 
in the next Week, and that the ſaid preſenting be only by the 
Clerk; and the Ordinary may ſtop Execution for a Month: after 

preſenting the Bill; and if the ſame be refuſed, that the Lord fig 
it on the Back, and that it be kept by the Clerk; that if another 
be preſented to the Ordinary, any following Week on the ſame 
Grounds it may be ſtopped unleſs preſented to the whole Lords 

in Time of Seſſion, or Three in Time of Vacance: And further, 
when Bills are refuſed, that the Clerk mark alſo on the Back 

thereof what Inſtructions were produces. 
5 e BF Feb. 9. 1675. 


Lig When Bills of Suſpenſion are paſt, bur no Caution found, the 


ſame ſhall only protect againſt Execution for 14 Days after the 
paſſing thercof, except the Ordinary on the Bills diſcharge: the 
expeding of the Bill until a further Day, or allow the Suſpender a 
longer Time for expeding thereof, not above a Month from the 
Date of che Deliverance paſſing the Bill; which being elapſed, the 
Charger may proceed in Execution; and an indefinite Stop is to 
continue 14 Days after the Date of the Deliverance foreſaid, but 


Prejudice of Deliverances by the Lords in Preſence, when Suſ- 


penſions are to be diſcuſſed on the Bill; and, in the mean Time, 
Executions diſcharged, in which Caſe Execution is ſtopped until 
the Cauſe be decided, or the Stop taken off. And the Clerk dif» 
charged to write the Date of any Deliverance of the ſaids Bills, 
bur in Preſence of the Ordinary, and that it be the true Date 
whereon the ſame is ſubſeribee ... 
That 14 Days be the only Time allowed for ſeeing and exped- 
ing Bills of Suſpenſion, and all other Stops, fave when the Rea- 
ſons are to be diſcuſſed en the Bill, declared void; and that the 
Clerk keep a Minute book of all paſt and refuſed Bills, to be pa · 
tent to the Leiges grutis, and he, under his Peril, diſcharged to 
prefent a new Bill, after a former was paſt and elapſed; and Suſ- 
penders on falſe or abſtracted Writs, to be condemned in large 
Expences attour Proteſtation- Money, in Caſe Proteſtation go out; 
and if Writes founded on, be not produced at diſcuſſinꝑ, they are 
to be holden falſe and forged, and the Forgers thereof to be in. 
fiſted againſt, November 9. 1680; and that the Ordinary mark 
on the Back of the Bill, the haill Writs founded on, in the _ 


240 An Inder ot te 


ſons of Sufpenfiony and that the Suſpender be not heard. at diſ- 
cuſling, if he produce not the fame, but condemned in large Ex- 
pences, beſides Proteſtation · money, the Writs being preſumed to 
: falſe; and that the Clerk retain Inſtruments of Notars, and 
Copies of Writs produced, they being alſo marked on the Back 


of the Bill, and may lend the fame to the Charger, on Receipt, 
to be produced at diſcuſſing the Suſpenſ ioo. 


That wich Bills of Suſpenſion on juratory Caution, an Inſtru. 
ment be given in, bearing the Day whereon he was to preſent 
the Bill, and that he intimated the ſame to the Charger perſon- 
ally, or at his Dwelling- houſe, if within this Kingdom; and the 
ſaid Bill is to be given in within ſix Days after the ſaid Day, or 
another Intimation to be made, and that the Ordinary before 
reporting the Bill in Time of Seſſion, or three Lords in Lime of 
Vacance, cauſe publickly call the Charger before the paſſing of 

the Bill; and that the Suſpender depone whether he has Lands 

in Property, Wadſet Liferent, or Bonds, Tickets or Contracts, I - 
for Sums of Money; and that it be a part of the written Oath; to: 
and that the Party at Sight of the Ordinary conſign valid Diſpo- ces 
fitions and Aſſignations thereof; and that no Bill bearing Offer Wha 


ol ſufficient Caution, be expede on juratory Caution, but that the Matt 


- Game bear, on juratory Caution, that the Ordinary, before paſſing, Mlial 
may conſider the Reaſons of Suſpenſion more ſtrictly; and takin ſe} 

Oaths in Supplement by Commiſſion diſcharged; but that the Suſ- ph 

pender compear and depone before the Ordinary on the Bills, Nor 

and that no Charge to ſet at Liberty be granted on juratory Ml 
Caution. e e 

| Novem. 8. 1682, 

No Suſpenſion to be granted on Arreſtments laid on after ex- ¶ in 

tracting Decreets, whether on Decreets or Dependences, but the 4s 

ſame {hall come in by Way of Double Poinding, and therein WW... 


both Creditor and Arreſter may be called, MM: 
fer 


| Thar in Suſpenſions of Proteſtations, the Deliverance of the Bill WW Ch 
bear the ſame to be the ſecond, ec. Suſpenſion; and if otherwiſe il © 
expede at the Signet, the Lords will recal the Suſpenſion, as con- 

- razyaothe Act of Parliamen. a 
77 d wh 


Brluſpen' 
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jould not paſs bur by che whole Lords. Sale 
e eee e eee, ee 


Anſwers to Bills of Suſpenſion in Time of Vacance, are to be 
yen in that Weck, when the Lord to whom the Bill was pre- 
knted, is Ordinary, unleſs the Bill have been given in on Friday 
r Saturday, when the Anſwers ſhall be appointed to be given in 
n Tueſday, to be eonſidered by the Ordinary the following Week. 
nd as to Bills given in, in Time of Seſſion, that the Ordinary in 
hoſe Week they were given in, determine thereintil, without 
cferring to any other Ordinarrx. 
OO OI „ . Novem. 11. 1691. 
Written Anſwers to Bills of Suſpenſion or Advocation diſchar- 
ged, except Where the Ordinary ſhall think fit to allow the ſame. 
7 Stu 3 ete. 0543 og 5 2 JO bs 


That Cautioners in Suſpenſions ſhall not only be taken bound 
tor whar is contained in the Charge, but alſo for what Expen. 
ces of Plea ſhall be decerned; and that the Arteſters of Cautioners 
ſhall not only be taken obliged for their Sufficiency at the Time of 
atteſting, but (hall be bound as Cautioners for the Cautioner, and 
liable ſubſidiarly in their Order, as fully as the Cautioners them · 
ſelves; and that the Cautioner in the. Suſpenſion ſhall be fſim- 
ply liable in his Order, whether the Decreet be turned into a Libel 
e 32 14u,'5 1, OA I 


| Suſpenſions. 


Thar Bonds of Cautionries in Suſpenſions, be in all Time com- 
ing conceived alternatively, to pay or perform reſpectively ts 

Charger, or to ſuch, and to whom Payment or Performan- 
ces ſhall be decerned to be made by the Decreet to follow on the 
laid Suſpenſion, to the End that other Parties than the Charger, 
compearing with their Intereſts at diſcuſſing, competing for pre- 
ference, and preferred, may be thereby enabled to give a ſummar 
Charge on the Bond of Cautionry when thus conceived, 

22 oben ar TT nn © 8 


b That the Ordinary on che Bills be authoriſed and impowered; 
whether in Seſſion Time, as well as Vacation, & grant _ 
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Y Sifpenfions of Charges for his Majeſty's Anituities er Exciſe; 
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_ owing by the Defunct; Servants Fees for one Year preceeding the 1 


allowed but the ſaid privileged Debts ; and the Gear being divi 


know belongs to the Biſhop, 
Licences e _ Thq'- 
PProcurator-fiſcal is to be confirmed, if the Perſons nominate, |. 


„gan Ander of te 
miſſion to take the Oath of an abſent Party, on any relevant Poinf 
alledged for the paſſing or refuſing Bills of Suſpenſion3' and to 
allow a competent Time, not exceeding a Month, when gramedf 


by one Ordinary, nor two Months when granted by three OrdiP 


naries for reporting the ſame, during which Time a Sift is to beg 
RT BULL oo e 
ary Eo To Decem. 6. 1718. | 

FL 5GHTO Tr 
n 
1 | 
2) Taxes, /ee Lords. 
Teſtament, | 


I O ders for confirming of Teſtaments, which follow imme. 5 
LF diately in the Books of Sederunt, to the King's Inſtructions 
to the Commiſſars. „ FF 15 
General Edicts ſhall be ſerved twice yearly, and particular E- if 
digs granted when required, which being ſerved, and the Per: I 
ſons having Right decerned, they ſhall give up Inventary on Oath; 
and when Wives dic, the Husband muſt depone anent his Debts q 
and in Teſtaments datives, thefe Debts are —_ to be received as. 


: « 


4 1} 4 
: 1 


Defunct's Deceaſe, Duties of Lands or Tcinds for one Year, Apo 8 
thecaries Druggs immediately imployed before the Defunct's Ded. 
ceaſe, Houſe Mails for Half a Near at moſt, Penſions and Mini 
ſters Stipends, Steelbow Goods, and Corns to the Maſter. In: 


Teſtament, teſtamentary Debts given up by the Defunct, niuſt b ra 


* 


allowed ; but if none be expreſly given up, but may be by t FY 
Defunct recommended to his Executors, then no Debts are to be K. 
ded according to Law, the Defunct's Part pays only Quote. Chi D 
dren forisfamiliat get no Share of this Diviſion, and Confirmatif' þ 
on muſt proceed notwithſtanding and that it be adverted thq® 
Prices of Goods be not under or over the common Rate, in Pre 
udice of the Quote; the Oath of the Executors muſt be taken, and 
if Man or Wife ſurvives, what is omitted thereof, they probabl) 


all only be granted where Sums are deſperate. The C 


neareſt] 


Acts of Sederunt. 243 
t Pointhteareſt of Kin, Creditors and Legararies ſeek not to be confirmed, 
and toDatives always being duly given thereto; and if after Dative, hut 
rainea<fore. Confirmation, any Party deſire to be ſurrogate, they ſhall 
Ordi be Executors ſurrogate in Place of the Fiſcal, and Datives being 
to bekiven out, that the Debts may be better known, the Intromitters 
- ... Fyith the Defunct's Goods within the Juriſdiction, are to be called 
1718. Jo give up Inventar thereof, who, if they compear ngr, Four or 
ive of the Defunct's Neighbours are to be ſummoned; who be- 
«>; Ing ſworn, {hall give up Inventary of the Dead's Goods, and de- 
Flare the Quantity thereof, the Diviſion it comes under, and the 
EFFxpence to be made thereon, ſhall be modified yearly at making 
of Accompts. : CS Ks = 
I That the Procurator-fiſcal find Caution to make furthcoming 
 Þo the Biſhop what Goods he intromits with, and ſhall compt 
early, and get 3 Shilling per Pound that he brings in and makes 
[Payment of. That they take up all Defunct's Names. within the 
, [Commiſlarior, and ſhall compt twice a Year for the Diligence to 
Re 8 be done by him, in taking up, as ſaid is; and under Pain of De- 
uchonqprivation of their Office, ſhall not conceal Names of dead Per- 
lar Ens, tranſact or forbear to charge, or take Money for that Effect; 
e Per 2 5 nominate are to confirm within three Months at 
pet „ , —— oa „„ . 
in If any decerned Executor compear not perſonally to depone on 
Mares Teſtificare of a Miniſter, of his Inability or other reaſonable Cauſe 
ng these 
, Apo 
N De to give up Inventary, and confirm, ye {hall continue the dece 
43 Th ning the Party Executor till the ſaid Day, that all may be done 
uſt bel & ſemel. —B 57 Wn 3 
\v che. Teſtamenis muſt make no Faith without Confirmation; an Eik 
of -þſball not exceed the Third of the Inventary, without the Bilgpps 
„ knowledge, and bur onde. SG 
Chill. That the Inventars be given up as they were the Time of the 
mati Defunct's Deceaſe, and 12 d. of each Pound, ſhall be the Quoat 
uo the of all Teſtaments, both great and ſmall, as well Dative as others, 
n Preland the Quoar can only be mitigate by the Biſhop. p. 
n and The Commilſar Clerk {hall have one Book for Teſtaments, 
)babls markt by the Biſhop or his Clerk; and when that is filled up, he 


\bſence; with the Biſhop's Conſent, Commiſſion may be 
When an Edict is execute to a Day, and the Party crave a Day 


g * 
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muſt get another, and another for Regiſtration. They and all that 
x] The Court are to ſerve the Leiges thankfully at the Rates appointed by 2 
mate, ö 2 ** je A 25 

[careſt] _ _ 


ms au Auder ofothe 


the Bithop. - The ſaids Inſtructions and MA are e approven ce 


now mm Wire, EL Baird. Ia 1 
1 ' N | J : an 

"Tr ansferring. 1 a \ ; As! ; W 

e 1/0 otto 


| Simmonſes 57 Transferting being ſeen ant fetnraed, that ke 
called. baſs e the Ordinary in the ene and be 'Pro of 
ew ita 


nor Inrolled. | 
3.0 26. 1688 


| Treay, fee 1 Prize. 


Tutor, ok Curator. | 


Wadſer, fre Inhibition, 


Wakening. 


T HAT 1 of Proceſſes be execute on 24 Helms 
| Perſons for the Time within Edinburgh or Leith, an 
on Six Days againſt all other Parties within the Kingdom, and olf- 
15 Days r en * of the King. bes | 


June IT, 1661. 


9 Provefſes now leeping by hs Surceaſe of Juſtice ſince N 
nber 1688, and which were not ſleeping before that Time 
for the Eaſe of the Leiges, are to be what, by chree blank Sumy 
monſes of Wakening for each Shire, which by edictal Citationfſ - 
at the Market Croſſes of the head Purghs of the Shires are to b. 
execute againſt all Defenders gn Six Days, and the Blanks to bY - 
_ filled up on a Note to be g in by the Purſyers to the Sheriff 
Clerks, with 6 ſhil. Scots with cach Note; and the ſeveral Exec 
tions ſigned by the Executor and Witneſſes, with the Summons 
are to be tranſmitted to any Clerk of the Seſſion, who ſhall 

the Executions to the Party, that he having expede a Copy oh 


aid blank Summons under the Signet, may Put al in the Pro 


fo 


„de bbs 245 


en. ceſs?” And bene belt Summonſes are given, bur not the ſecond, 
- +1. fthar the ſecond be raiſed in King W. and Q. M. their Names; 
6 þ fand if execute for both Diets, but not called, that the ſame be 
wakened by the ſaid edictal Citation, The Act is not extended 
Ito concluded Cauſes, they never having been in Uſe to be wa- 
hay b kened; and but Prejudice | to Purſuers to ule the ordinary Way 


rocee of Waking. 
Novem. 6. 1689. 


| Warrant f to diſcuſs, fee Suſpenſion. Bi 
Gratis Warrant. 


1 That Petitions for gratis Warrants be . as to the Cauſe 
wherein the Warrant is to be uſed, and that the Warrant be re- 
N ricted conform, and endure dal three Years, unleſs renewed. 
Novem. 20. 1686. 


Wirneſſes. 


I That * Ordinary, who examines Witneſſes, immediately after 
Examination ſer down on the Act or Warrant for examining, the 
Names of the Witneſſes examined by him, and ſubſcribe the ſame, 
-.- Jotherwiſe the Lords will not -_ ws Depobtions not being 
urs « ſo orator and 8 ant : 

2, a | IS 3. 7. 1688, 


' Writs, fee Extracts. 


| Tharall Writs i in Uſe before 1652, to be written in Latin, _ 
b for hereafter written in that Language. x P 
lie -c fe 8 June 5. 1661. 
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